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SUMM ARY

In January 2004 the European Commisson introduced a propcsal for a Diredive of the
European Parliament and d the European Courcil on services in the internal market
(hereafter ‘Draft Services Diredive'). It intends to create a genera legal framework in order
to eliminate eisting barriers to the freedom of establishment for service providers and the
free movement of services between Member States. The establishment of a genuine interna
market in services is considered to be akey step in the process launched by the Lisbon
European Council to make the EU the most competitive and dynamic knowledge-based
eoonamy in theworld by 2010.

The Draft Services Directive is based ona horizontal approad: it establishes a general lega
framework that is applicable to al emnomic adivities invalving services. This approach is
revolutionary in the sense that it breaks with the tradition o sedor-spedfic internal market
instruments that have been applied to a number of services in the past. Considering the broad
scope of the Draft Services Diredive, it will have a very substantial impact on many services
areas in the European Union. The nation d service includes any self-employed activity
consisting in the provision d a service for consideration. Only some services are expresdy
excluded from the Draft Services Diredive: financial services, electronic communicaion
services and retworks and transport services to the extent that they are regulated uncer the
common transport palicy. The broad range of activities covered by the draft combined with
the far-reaching nature of the measures to eliminate barriers to crossborder services, will
serioudly restrict national regulatory competences.

(GENERAL LEGAL OBSERVATIONS

Even though the draft essentially aims at bringing legal cetainty necessary to facilit ate the
establishment of service providers, particularly SMEs (Small and Medium Enterprises) in
other Member States and to encourage them to provide their services in aher Member States,
many of its provisions are likely to crede legal uncertainty for both the providers and
redpients of services. In order to ded with this concern, the foll owing observations nead to be
taken into acourt.

- Legal base and scope. The Draft Services Directive is based ontwo EC Treay provisions:
Articles 47 (2) and 55 They entitle the Courcil to adopt diredives to make it easier for
persons to take up and pusue adivities as slf-employed persons. Given the broad
explanations of nations such as srvices and dostades, it could be questioned whether the
legal basis coversthe aurrent version d the proposal.

The definition d services included in the draft seems to go further than the European Court’s
interpretation. Even though activities concerning goods and the distribution d goods have not
been remgnised by the Court as a separate service ativity, they fal within the notion o
service according to the draft. Furthermore, it is questionable whether it is appropriate to rely
uponthe nation d servicethat has been developed by the Court of Justice on a cae-by-case
basis to delimit the scope of a regulatory Community instrument, such as a horizontal
framework Directive.



As to the nation d obstades, the Draft Services Directive dso goes further than the
interpretation provided by the European Court. To qualify arestrictive measure & an olstade,
the draft takes into acount the indired effed on other market participants.

Finally, in so far the draft deds with the rules on the gplicable law on contradual and non
contradual obligations, it is highly questionable whether Article 47 (2) and 55EC constitute
the gpropriate legal basis. The antitl ement to take regulatory measures in the field of judicial
cooperation in civil matters having crossborder implicaions is derived from Article 61(c)
and 65EC. Therefore, the provisions of the Draft Services Directive that cover the Rome |
and Il provisions onrules of conflict of laws rather fall under the latter legal basis.

- Subsidiarity. The Draft Services Diredive has repercussons for spedfic palicy areas - such
as hedth care and culture — which only fall within the cmmplementary competence of the
Community. The draft does not contain sufficient guarantees that the power of the Member
States in these matters will be respected.

According to Article 152, par 5 EC, Community pdlicy initiatives have to fully resped the
resporsibiliti es of Member States for the organisation and delivery of heah services and
medicd care. Regarding cultural adivities, Article 151 limits Community action to suppating
and supdementing the action d Member States in four spedfic aess.

Finaly, in its White Paper on services of general interest, the Commisson reagnized the
importance of respecting the principle of subsidiarity. However, the horizontal Draft Services
Diredive is likely to restrict the essential role of Member States and regional and local
authorities in the aeaof services of general interest, particularly socia and hedth services. It
is true that the draft does not force Member States to open services of general interest to
competition. However, it will serioudy affed national planning palicies and permit schemes
by obliging Member States to screen their requirements and, if necessary, abadli sh them.

- Proportionality. The measures included in the Draft Services Diredive will have important
repercussons for national regulations governing the establishment and the provision d
services. Regarding at least some measures, it is doultful whether the proportionality test is
met. Thisis the cae for administrative simplificaion measures on accessto and exercise of a
service activity as well as for the incorporation d the courntry of origin principle. As regards
the exceptions to the country of origin principle, the list of grounds of exceptions included in
the draft is far more restrictive than the ‘rule of reason' grounds recognised by the European
Court. Finally, the draft introduces alternative methods — procedures of mutual evaluation and
mutual assstance - to ensure the transpaosition d many of its requirements, which go against
the traditional role of the Commission in the framework of infringement proceduresin Article
226 EC. These methods require Member States to justify its measures before any all egation o
an infringement of Community law.

- Relationship with other Community initiatives. Thereis aladk of coordination between
the Draft Services Directive and aher Community initiatives. On the one hand, the draft
partly covers and coriflicts with the provisions of existing Community instruments, such as
Diredive 96/71/EC onthe posting of workers and EEC Regulation 140871 onthe gplicaion
of social seaurity schemes. On the other hand, it anticipates a number of forthcoming
Community initiatives, such as the high level refledion processon petient mohili ty and hedth
cae developments in the European Union, the Commisson's White Paper on services of
general interest (and maybe eventualy a framework Diredive), the Commisson's



communicaion on p@tient mobility and hedth care developments in the European Union, the
propcsal for a Directive on the recognition o professonal qualificaions, the proposal for
Diredive on working conditions of temporary workers, the Green Paper on the conversion of
Rome | Conwention into a Community instrument and the Rome Il Draft Regulation
establishing rules on conflict of laws as regards contracdual and nonrcontradua obligations
respedively.

- Regnition of regions competences. In many Member States, such as Germany, Spain,
Austria, United Kingdom and Belgium, constitutions empower regions to take legislative
measures in areas of adivities that are cvered by the Draft Services Diredive. The Draft
Services Diredive dealing with these barriers smply ignores the regional padlicy level. The
text of the draft does no longer allow regions to issue permits that are only appliceable in their
own region. Furthermore, the provisions of the draft do nd clarify that Member States can
organise aministrative simplificaion measures, such as the single points of contad, in
acordance with their form of government (i.e. federal state).

- Country of origin principle and minimum harmonisation. The gplication d the wurtry
of origin principle implies that a service provider will be no longer subjed to the host state's
regulations governing access to and exercise of service and its supervisory measures. The
study shows that the provisions of the draft do not establish a sufficient level of mutual
confidence between Member States, which is necessary for the gplication d the courtry of
origin principle. It suggest that further harmonisation at the EU level is needed in the field of
minimum quality norms, protedion d pulic order, minimum vocdional training and
profesgonal qualification requirements and supervisory mechanisms.

Further harmonisation also pays an important role in the light of the derogations to the
courtry of origin principle. Regarding case-by-case derogations for instance, the draft
substantially limits the grounds on the basis of which a Member State can take measures
relating to a provider established in another Member State and introduces a mutual asgstance
procedure for exceptional circumstances. Under Community law, a Community measure
governing a spedfic matter becomes the only framework of judicial review provided that it
deds with the matter exhaustively. The draft does not contain a sufficient level of
harmonisation in arder to replace the EC treay provisions: it incorporates the fundamental
principle of free movement of services but, at the same time, it reduces the scope of the
grounds of ‘rule of reason’ exceptions. Without any further harmonisation at the EU level,
there is alegal tension between Draft Services Diredive and the EC treay provisions on the
freemovement of services.

AREA-RELATED OBSERVATIONS

In the &sence of an exhaustive asessment of the legal repercussons of the Draft Services
Diredive, this dudy analyses its regulatory impact on some spedfic services that are sensitive
from a socio-econamic perspedive: health care services, employment/labour market services,
welfare services and (nonmedicd) care services, transport services and surveill ance/security
services.

- Health care services. The Draft Services Diredive @vers a wide range of emnamic
adivities, including hedth and hedth care services. However, the provisions of this horizontal
draft do not take into accourt typical features of hedth care, such as the threeparty model, the



information asymmetry between patient and care provider, the fad that it is (partly or mainly)
financed ou of puldic fundng and the fad that it is confined by social and pulblic hedth
considerations. The text of the draft does not contain sufficient guarantees that it will
safeguard the national regulatory power to manage socia seaurity systems, such as hedth care
systems. In its White Paper, the Commisson scheduled to reagnise the typicd fedures of
hedth care and fadlit ate further cooperation between Member States. Excluding hedth care
services from the draft would certainly bring it closer to the engagements of the Commission
inthefield of services of general interest.

The national hedth protedion schemes, including planning pdicies and various permit
requirements, will have to be asssd in the light of the draft provisions on authorisations.
Even if nat al regulatory measures on hedth care will have to be lifted, the pea review
process to which they will be submitted is likely to create legal uncertainty for health care
policy-makers and providers. Furthermore, the courtry of origin principle substantially
reduces the right of national hedth authorities to regulate the accessto, the dfordabili ty and
the quality of hedth care services on their territory. The draft contains derogations to this
principle which drectly or indiredly relate to hedth care. However, no speafic generd
derogation all ows the home state to manage its hedth care system. As regards case-by-case
derogations, the draft introduces a spedfic ndtificaion pocedure for exceptional
circumstances only, which is nat likely to justify national hedth care protedion schemes as
such.

Finally, Article 23 of the Draft Services Diredive esentially aims at converting the principles
on patient mohili ty established by the Court of Justice into Community rules. According to
the Commisgon, this provision shoud provide greder legal certainty with resped to the
reimbursement of hedlth costs to patients. However, it would have been more logica to
incorporate these principles on petient mobility into Regulation 140871 EC on the
coordination d socia seaurity systems. As on as Article 23 enters into force, two dstinct
procedures will govern the accessto hedth care outside the home state, which orly seen to
converge & to the condtions under which socia seaurity cover canna be refused. But they
areincompatible & to the gplication d tariffs.

- Employment/L abour market services. Even though the Draft Services Diredive does nat
cover employment as such, its provisions will apply to services related to employment, such
as outplacement services and temporary employment services. It is advisable that these labour
market services would be excluded from this draft, because the measures included in the draft
could lea to the deregulation d national markets governed by national provisions including
quality and subsidy requirements withou any form of harmonisation and coordination.

Severd Member States have for instance established spedfic permit systems for job
placement agencies to guarantee aminimum quality level of service and to proted the rights
of workers. These systems will be subjed to a process of peer review. Since other Member
States do nd impose asimilar permit scheme, the outcome of the review is uncertain for the
remaining retional permit systems. It follows from the curtry of origin principle that job
placement agencies may be encouraged to establish in less regulated Member States and
operate from there.

ILO treaty 181 onprivate employment agencies recognises the use of licensing systems in
order to proted workers. According to the European Court of Justice, Member States can
make the provision d manpower within its borders sibjed to a system of licensing if these



adivities coud harm good relations on the labou market and in order to safeguard the
interests of the workforce However, in dang so, Member States fioud take into acourt
equivaent statutory conditions in the Member State in which the service provider is
establi shed.

As regards the paosting of workers, the cuntry of origin principle does not apply to matters
covered by Diredive 97/71/EC. The draft confirms the resporsibility of the host Member
State to condwt inspections and to enforce the amployment and working condtions
applicable under Diredive 96/71/EC. But at the same time, it prohibits from making service
providers sibjed to odigations sich asto olktain an authorisation and aregistration, to make a
dedaration and to hdd and keg employment documents in its territory. Furthermore, it
introduces a system of communicaion and asgstance which lacks aufficient guarantees to set
up an effedive and efficient system of administrative moperation between Member States.
The Draft Services Dirediveis likely to render the inspedion condwcted by the host Member
State onthe basis of Directive 96/71/EC inoperative.

- Welfare services/(non-medical) care services. The Draft Services Diredive dso covers
welfare services, such as household suppat services. However, welfare services canna be
assmilated with naions that ignore its gecific charaderistics, such as the threeparty model,
the information asymmetry between petient and care provider, and the fad that it is (partly or
mainly) financed by public fundng. Even if the Commisgon vaguely refers to the socia
resporsibility of the state in its preamble, the text of the draft does not sufficiently safeguard
the national regulatory power to manage social welfare systems. As in the cae of purely
medicd services, excluding welfare services from the draft would bring it closer to the
engagements of the Commisgonin its White Paper on services of general interest.

National regulatory schemes governing the access, the aff ordabili ty and the quality of welfare
cae will haveto be assssd in the light of the draft provisions on authorisations. Even if not
al regulatory measures on welfare cae will have to be lifted, the pee review process to
which they will be submitted is likely to creae legal uncertainty for palicy-makers and care
providers. Thisis particularly true in the light of the diversity between the national regulatory
schemes governing the delivery of welfare. Most of these national schemes know the
distinction ketween the public and the private sector. But in some Member States the welfare
cae system can also be organised by non-profit organisations that recave state subsidies.
Regarding these subsidized initiatives, the pea review process could endanger national
subsidy requirements and leal to opening the delivery of welfare care services to free
competition between private adors.

As in the cae of hedth services, the @urtry of origin principle substantialy reduces the
national regulatory power relating to the accessto, the aff ordability and the quality of welfare
care services on their territory. The draft ladks ecific derogations to this principle which are
diredly relevant to welfare care services.

- Transport services/Taxi services/Port services. Transport services are exempt from the
draft to the extent that are governed by common transport poicy. The Commisgon hes
clarified that it only intends to cover specific transport services. But the arrent text of the
Draft Services Diredive implies that it will cover a wide range of transport adivities sich as
transport services carrying a maximum weight of 3,5 tons, national passenger transport by
train, regional andlocd pubic transport and port services. At the same time, the text does nat
take into acourt the typicd feaures of certain serviceindustries, such as the port industry. In



order to kring legal certainty as to which transport services are mvered by the draft, the
provisions on the scope of the draft have to be modified.

- Survelllance/Seaurity services. Seaurity services performed by private undertakings are
eoonamic activities performed for a @nsideration and fall within the scope of the Draft
Services Diredive. Many national regulations require seaurity firms to have a prior
authorisation before they can exercise their adivities on the national territory. These national
prior authorisation systems will be subjed to the pee review process Here again, the courntry
of origin principle may encourage security undertakings to establish in less regulated Member
States and operate from there. The text of the draft does not guarantee that authorisations from
the @urtry of origin will only be automatically recognised in a host Member State if they are
granted in accordance with equivalent statutory conditions.

As regards cash-in-transit services, the draft provisions provide atransitional derogationto the
courtry of origin principle: it will only apply after 1 January 2010.1f the Commisson deades
to initiate proposals for harmonisation within a year after the entry of the Diredive, the
principle will apply after the date of application d these harmonisation instruments. The draft
does nat provide any guarantees that the cash-in-transit services will be harmonised. It implies
that the wurtry of origin principle will apply to these services after 1 January 2010 in the
absence of any harmonisation, which would endanger national regulations designed to
safeguard pulic seaurity onthe national territory.



|. INTRODUCTION

In January 2004, the European Commisson introduced a proposal for a Diredive of the
European Parliament and d the European Courcil on services in the interna market
(hereafter ‘Draft Services Diredive').' The objedive of the propesal is to creae alegal
framework in order to eliminate existing barriers to the freedom of establi shment for service
providers and the free movement of services between Member States.

Considering the broad scope of the Draft Services Diredive, it is likely to have asubstantial
impad on many services areas in the European Union. It applies to ‘services suppied by
providers established in aMember State' (Article 2, 19. The nation service includes any self -
employed activity consisting in the provision of a service for consideration (Article 4 (1)).
Only a few services are expresdy excluded: financial services, eledronic communication
services and retworks and transport services to the extent that they are regulated under the
common transport palicy (Article 2, 29).

In order to eliminate the obstades to the internal market of services, the proposal introduces a
wide range of measures. Regarding the freedom of establishment, it provides measures to
fadlit ate the administration related to establishment: simplificaion o procedures, setting up
single paints of contad and enabling accessto procedures by electronic means (Articles 5-8).
In addition, it introduces principles on the condtions and procedures of national authorisation
schemes (Articles 9-13). Finaly, it prohibits national authorities to maintain spedfic
restrictive legal requirements and it establi shes the duty to assessthe compatibili ty of certain
other legal requirements with the @ndtions of nondiscrimination, recessty and
propationality (Articles 14-15).

Regarding the freedom to provide services, the propasal introduces the courtry of origin
principle, acording to which a service provider is sibjed only to the law of the cunry in
which he is established and Member States may not restrict services from a provider
established in another Member State (Article 16). This principle is acompanied by
derogations, which are general, temporary or applicable on a case-by-case basis (Articles 17-
19). It safeguards the right of recipients to use services from other Member States by
prohibiting restrictive measures imposed by their courtry and by providing a medianism of
asgstanceto recipients.

Finally, speafic provisions apply to the assumption d hedth cae wsts and the paosting
workers. Article 23 intends to clarify the circumstances in which a Member State can make
reimbursement of the costs of hedth care provided in another Member State subjed to
authorization, in acmrdance with the European Court's rulings. As to the posting of workers,
Article 24 allocaes the tasks between the Member State of origin and the Member State of
destination and establi shes the gopli cable supervision procedures.

These measures on the fundamental freedoms are complemented with measures enhancing
mutual confidence between Member States. The draft schedules additional harmonisation on
vital issues such as consumer protection (Article 40). It sets out a series of measures for
promoting the quality of services, such as information on poviders and their services,
professonal insurance and guarantees and a prohibition oncommercial communicaions by
regulated professons (Articles 26-33). It encourages mutual asdstance between national



authorities and an effedive supervision between Member States (Articles 34-38). Finally, the
propacsal encourages the drawing up of codes of conduct particularly regarding commercial
communicaions by regulated professons (Article 39).

This report intends to synthesize the legal repercussons of the Draft Services Directive. It
contains edfic area-related olservations abou the implementation d the draft. Particular
attention is given to health care services, employment/labour market services, welfare
services and (non-medical) care services, transport services and surveillanceseaurity
services. It will focus on the impad of the draft on the national regulatory schemes of
subsidy, permit and quality requirements. In order to fadlit ate the impad study in each sedor,
threemain issues will be discussed: scope, freedom of establishment and freedom to provide
services.

Before examining the impad on national services regulations, one neals to draw the dtention
to a series of general legal observations. These observations are based onthe cncern that the
propacsal is likely to create legal uncertainty for providers and recipients of services whereas
the propcsal esentially ams at bringing legal certainty necessry to fadlitate the
establishment of providers, particularly SMEs (Small and Medium Enterprises), in aher
Member States and to encourage them to provide their servicesin other Member States.?



[l . PRELIMINARY LEGAL OBSERVATIONS
A. Lega Base and Scope

The Draft Services Directive is based ontwo EC Treay provisions: Articles 47 (2) and 55.
Article 47 entitl es the Council to adopt diredives to make it easier for persons to take up and
pursue activities as slf-employed persons. Article 55 applies this principle to the freedom to
provide services in chapter 111 of Title Ill. Chapter Il ams at gradualy eliminating
restrictions on the freedom to provide services.

It could be questioned whether the legal basis covers the airrent version d the propacsal,
particularly given the broad explanations of notions such as rvices and otstades.® On the
one hand, the Commisgon pdnts out that the notion d service included in the propcsal is
based onthe European Court's interpretation.* According to the Court, an activity must be of
an econamic nature and ke provided for consideration. In this resped, the adivity does not
need to be paid by those for whom it is performed in order to be qualified as a service.
However, the propcsa seems to go even further than the Court's interpretation. Even
adivities concerning goods and dstribution d goods -which have not been recognised by the
Court as a separate service activity- fall within the scope of a “service' activity. > Furthermore,
it is questionable whether it is appropriate to rely upon the nation o service that has been
developed by the Court of Justice on a cae-by-case basis to delimit the scope of aregulatory
Community instrument, such as aframework Directive.

On the other hand, the propasal relies upona very broad ndion d an olstade. Consistent
with the Court's reasoning, it does not only cover legal obstades to crossborder traffic in
services. But here, the Commisson goes further than the interpretation o an obstade by the
European Court: to qualify a national restrictive measure & an obstade, it takes into accourt
itsindired effed on aher market participants. In its report, the Commission refers to this as
“the eonamic chain'. Impasing a national restrictive measure on ore service provider is an
obstade to the entire econamic chain in the sense that it affeds the whole dhain of market
participants.®

B. Subsidiarity

Both the broad range of activiti es covered by the Draft Services Diredive and the far-reaching
measures to eliminate obstades to cross-border service ativities raise serious doulis abou
whether the proposal respeds the principle of subsidiarity. According to Article 5 EC,
subsidiarity is one of the guiding principles of al community adion in areas that do nd fall
within its exclusive mmpetence

The nation d services includes hedth care, househdd suppat services and ewmnomic
adivities in the adltural sedor. Each o these matters can be qualified as typicd areas in
which the entitlement of the European Community is only complementary. Regarding pulic
hedth, Community pdlicy initiatives have to have full respea for the resporsibiliti es of
Member States for the organisation and delivery of health services and medicd care (Article



152, mragraph 5 EC). Many national hedth care organisations rely upona set of planning and
permit mechanisms to guarantee the accessto health care, its affordability and its quality.
These medhanisms will be submitted to the prohibited requirements and requirements subjed
to evaluation (Articles 14-15)" aswell asto the country of origin principle (Article 16) and the
new “mutual asgstance' procedure on supervision of service providers (Article 35-37). It does
not appea from the aurrent wordings of the Draft Services Diredive that the power of
national authoritiesto organise and dHliver hedth services and medica care will be respected.

Regarding cultural activities, Article 151 EC limits Community action to suppating and
supdementing the action d Member States in four spedfic aeas.® Some have agued that
applying the draft to cultural service ativities could give rise to ignoring the subsidiarity
principle.® In the preamble of the draft, the Commisson padnts out that adiviti es performed,
for no consideration, by the State in fulfilment of its cultural and educational obligations are
excluded from the scope of Article 50 EC and therefore from the scope of this Diredive.*® But
the text of the Draft Services Diredive does not guarantee that its measures take into acourt
the repercussons in the audiovisual, arts and entertainment sedors.

Finaly, in its White Paper on services of general interest, the Commisson reagnized the
importance of respecting the principle of subsidiarity.’* However, the horizontal Draft
Services Diredive is likely to restrict the esentia role of Member States and regional and
locd authorities in the aea of services of general interest, particularly socia and hedth
services. It is true that the draft does naot force Member States to open services of genera
interest to competition. However, it will affed national planning palicies and permit schemes
by obliging Member States to screen their requirements and, if necessary, abadli sh them.

C. Proportionality

According to Article 5, paragraph 3 EC, Community action will not go beyond what is
necessry to adiieve the objedives of the EC Treay. The measures included in the Draft
Services Diredive will definitely have important effeds for national regulations on
establishment and provison d services. Regarding at least some measures, it is doultful
whether the propartionality test is met.

The measures on administrative simplification aim at reducing the cmplexity, the length and
legal uncertainty of administrative procedures applicéble to the establishment of service
providers. According to the Commisson, it is therefore necessary to establish common rules
on administrative simplification (seeArticles 5-8).*2 However, it is not sure whether Article 6
on establi shing single points of contad complies with the wndtion o Article 5, paragraph 3
EC on popationdlity. Furthermore, states lose the power to require that a artificate or any
document would be produced in its original form, as a cetified copy or translation, except for
exceptiona circumstances where such a requirement is objedively justified by an owerriding
resson d relating to public interest (Article 5, paragraph 2 Draft). Given the diversity of
languages in the European Community and the ladk of European harmonisation as to the
forms that could serve & an equivalent for certificaes from another Member State, this
measureislikely to impose agrea burden onMember States. The Commisson daes not seem
to have mnsidered the posshility of other less radicd measures of administrative
simplificaion.

1C



The introduction d the curtry of origin intends to remove legal uncertainty as well as the
costs related to the application d a large anount of different national rules and control
measures to crossborder services.™® Since many of the barriers to the provision o cross-
border service ae said to be dealy discriminatory or dispropationate in the light of the
jurisprudence of the European Court of Justice the Commisgon hes aso limited the
derogations to the wurtry of origin principle.

Article 19 d the draft for instance states that a Member State can take case-by-case
derogatory measures in exceptional circumstances only. It substantially limits the grounds on
the basis of which a Member State can take measures relating to a provider established in
ancother Member State. It includes the foll owing grounds:

- safety of services, including aspeds related to puldic hedth (a);

- the ercise of ahedth profesgon (b);

- the protedion d pulic pdicy, naably aspects related to the protedion of
minors (C).

Thelist of grounds included in Article 19, paragraph 1is far more restrictive than the “rule of
resson grounds reagnised by the European Court. So far, the Court has accepted a wide
range of grounds of justification, such as the protedion of the recipient of services'*
consumer protedion,™ the protedion o workers,® including the socia protedion of
workers,'” preservation of the financial balance of the social seaurity system,'® maintaining a
balanced medicd and hospital service open to al,*® the prevention o fraud,?® cohesion o the
tax system,?* prevention o unfair competition?? maintaining the good reputation d the
national financial sector,?® the maintenance of order in society,** the protedion of creditors,*
safeguarding the soundadministration o justice®® road safety,?’ the protedion d intell ecual
property,?® cultural palicy?® and the preservation o nationd historicd and artistic heritage.*

The list of grounds accepted by the European Court is not exhaustive. Even thowgh puely
emnamic reasons canna constitute aground d justification it did nat prevent the European
Court to aacept certain justificaions even if they did contain an econamic asped, such as the
coh%io?f}2 d the tax system and the preservation of the financial balance of the socia security
system.

Finally, the Draft Services Directive provides alternative methods to ensure the transpasition
of many of its requirements. Member States will have to evaluate the justificaion and the
propationality of certain measures that may significantly restrict the development of service
adivities. This evaluation intends to lead to the dimination o unjustified requirements and
will be subjed to mutual evaluation that could, where gpropriate, lead to other Community
initi atives.>® This method applies for the national authorisation schemes under Article 9(2),
for the requirements to be evaluated urder Article 15(4) and for multidisciplinary activities
under Article 30(4).

Member States will have to make asimilar justification and pgropationality test within the
framework of the mutual asgstance procedure in the event of case-by-case derogations from
the country of origin principle (Article 37). This provision establi shes a natification procedure
by which a Member State will natify the Commisgon and the Member State of Origin of its
intention to take derogatory measures. The Commisson hes the final resporsibility on the
compatibili ty with Community law and onthe @nclusion whether a Member State's measure
isjustified and propartional.
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Both of these methods differ from the traditiona role of the Commissonin the framework of
infringement procedures provided in Article 226 EC. Whereas the Commisson lrings adion
against Member States when it has reasons to believe that they are in bread of Community
law, the dternative methods of the Draft Services Diredive require Member States to justify
its measures before any all egation d an infringement of Community law.

The Commisgon clarifies that its draft is necessary to avoid large numbers of infringements
procedures.®* But given the substantial amourt of evauation and ndificaion obigations to
which Member States are made subjed, the Draft could increase rather than deaease the
number of infringements procedures. At the same time, the introduction of these obligationsis
likely to creae legal uncertainty for national authorities, service providers and consumers as
to the legality of certain netional requirements.

D. Relationship with other Community Initiatives

Because of its wide range, the Draft Services Diredive overlaps with a number of other
Community initiatives. Article 3 states that the provisions of this Diredive will not prevent
the gplicaion d other Community instruments as regards the services governed by those
provisions, bu it does not take avay the legal uncertainty relating to its relationship with
other Community rules.

On the one hand, the draft partly covers a number of existing diredives and regulations, such
as Diredive 96/71/EC (on pasting of workers), Diredive 98/34/EC (provision d information
in the field of tedhnical standards and regulations and d rules on Information Society
services) and EEC Regulation 140871 (applicaion d socia seaurity schemes).

Regarding the posting of workers, it is true that the draft expresdy excludes matters covered
by Directive 96/71/EC from the wurtry of origin principle (Article 17 (5)). According to
Diredive 96/71, minimum employment and working condtions of the wurtry to whaose
territory a worker is posted apply. However, by introducing new supervisory procedures
(Article 24), the draft risks to undermine the resporsihiliti es of the host state to ensure
compliance with the matters covered by Dir 96/71/EC. The fad that Dir 96/71/EC is included
in a derogatory provision daes not bring full legal certainty. The delimitation and the
coherence between the different texts need to be darified and made transparent; this asped
will be dedt with later.>

Diredive 98/34/EC provides a spedfic natification procedure for the provision d information
on Information Society services. The Commisson panted ou that the natification o a draft
national law containing a “requirement to be evaluated' (Article 15(2) draft), in acmrdance
with Diredive 98/34/EC, would aso comply with the natificaion procedure of Article 15(6)
of this draft.%® But it does not appea from the wordings of the draft.

Article 23 d the Draft Services Directive intends to convert the principles on the assumption
of costs of hedth care developed by the European Court into Community rules. It implies
though two distinct Community procedures (i.e. Article 23 Draft and Regulation 140871)
will govern the accessto hedth care outside the home State of the patient. They only seem to
converge & to the cndtions under which social seaurity cover canna be refused. A more
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coherent and clear approach would be have to incorporate the rules on the aumption o
hedth care wstsinto the provisions of Regulation 140871 EC.

There is also a lack of feadback on how the Draft Services Diredive will affect existing
European rules on competition law.>” The draft will have repercussions for national
regulations prescribing spedfic subsidy requirements as on as they are qualified as
adivities of an ecnamic nature performed for consideration. But, at the same time, these
national regulations could be subjed to the European rules on state dad to undertakings of
Article 86 EC.

On the other hand, the Draft Services Diredive aiticipates a number of forthcoming
Community initiatives, such as the Communicaion d the Commisgon on patient mohili ty
and health care developments in the European Union® the Commisson's White Paper on
services of general interest,®® the proposal for a Diredive on the recognition o professonal
qualifications,*® the proposal for a Directive on working conditions for temporary workers,*!
the Commission's intention to extend the field o applicaion d Diredive 98/34/EC to
services other than information society services, and, finally, the Green Paper on the
conversion d Rome | Convention*? into a Community instrument*® and the Rome 11 Draft
Regulation** establi shing rules on corflict of laws as regards contractual and noncontractual
obli gations respectively.

Romel & Il

Particular inconsistencies arise between the wurtry of origin principle and the derogations to
this principle included in Articles 16-17 d the draft on the one hand and the provisions of
Rome | and Il on the other hand. The applicaion d the Draft Services Diredive, Rome | and
Rome 1l can lead to the gplicaion of laws of two o more ouriries to the same legal
situation.*

Acocording to Rome I, the law chasen by the parties shoud govern a mntrad.*® The freedom
of choiceis aso reagnised by Article 17(20) of the Draft Services Diredive & a genera
derogation to the courtry of origin principle. If parties have nat agreed uponthe gplicable
law, Rome | states that the wntract will be governed by the law of the cuntry with whichiit is
most closely conrected. This is the courntry where the party who is to effect the performance
has his or her habitual residence or central administration at the time of the cnclusion d the
contrad.*” In case of a @ntrad on the provision of services, this rule is compatible with the
courtry of origin principle. However Rome | provides svera exceptions to this rule. If, for
instance a separable part of the contrad has a doser connedion with ancther courtry, the law
of that other courtry may govern it.*®

Furthermore, Rome | contains gpedal rules for consumer contracts. In the absenceof a choice,
the law of the habitual residence of the cwnsumer will govern a @ntract. Even if parties have
made a choice of law, it will not deprive aconsumer of the protedion afforded to hm by the
mandatory rules in his courtry of residence.*® Article 17(21) of the Draft Services Directive
excludes consumer contrads from the scope of the wurtry of origin principle, bu only to the
extent that the provisions governing them are not completely harmonised. So, the law of the
courtry of origin will govern consumer contracts as regards fully harmonised questions,
whereas, at the same time, all the other questions will be dedt with by the law of the cuntry
of habitual residence of the mnsumer.
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The gplication d the courtry of origin principle of the draft is limited to the national
provisions on access to and exercise of a service ativity, such as requirements on the
behaviour of the provider, the quality or content of the service advertising, contrads and the
provider©s liabili ty° It could imply that all other questions that could arise in the mntext of
the provision d services would be governed by Rome I. The same applies to questions that
ded with the sale of goods in contracts concluded for the sale of both goods and services.*
Finally, it neals to remembered that Rome | also reamgnised the gplication d mandatory
rules of the law of the forum.>? It implies that the gplication o the murtry of origin principle
can bergeded if it is manifestly incompatible with the pubic pdlicy of the forum.>

Rome Il spedfies the law applicable to noncontradual obligations for a speafic list of lega
questions.>* It is unclea whether it corresponds with the scope of applicable law acording to
the Draft Services Directive. The auriry of origin principle included in Article 16 covers
national provisions on the provider's liability, but Article 17(23) contains a derogation for the
non-contractual liability of a provider in the cae of an accident involving a person and
occurring as a consequence of the service provider's adivities in the Member State to which
he has temporarily moved. The scope of this derogation reedsto be darified.>®

The general rule included in Rome |1 is clearly different compared to the @urtry of origin
principle. It states that the goplicable law isthat of the courtry in which the damage occurs or
is likely to accur.®® Given the fact that in many cases this is the place of residence of the
injured party, this rule goes against the murtry of origin principle.>’

Rome Il aso allows parties to chocse the gplicable law after the dispute aose, whereas the
derogation in Article 17(20) of the Draft Services Directive only mentions the freedom to
choaose the law applicable to their contrad. Here again, the text of the derogation reeds to be
adapted in order to clarify whether or not it also covers non-contracual obligations.®

If an odigation arises from an ad of unfair competition, Rome Il states that the goplicable law
will bethat of the courtry where competitive relations or the coll edive interests of consumers
are dfeded.®® In case of provision d services, this is likely to be the courtry where the
services are provided, rot the aurtry of origin.®°

Finally, Rome Il applies a spedfic rule for civil liability relating to violations of the
environment. It indicates the law of the @urtry where the damage has taken place & the
applicable law, but, at the same time, it allows the victim to choaose to base his claim on the
law of the murtry in which the event giving rise to damage occurred.®® This principle is nat
compatible with the cuntry of origin principle.®?

E. Reognition of Regions Competences

In its report on the state of the internal market on services, the Commisgon pants out that
regions play an important role in implementing or maintaining legal barriers to crossborder
service activity.®® However, the Draft Services Diredive deding with these barriers smply
ignores the regional palicy level.

In many Member States, such as Germany, Spain, Austria, United Kingdan and Belgium,
constitutions empower regions to take legislative measures in areas of adivities that are
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covered by the Draft Services Diredive. Several provisions of the draft will affed these
regional regulatory powers. According Article 10, 4, an authorisation for a new
establishment shoud give the service provider accessto the service ativity “throughou the
national territory”. The wordings of this provision dredly undermine the powers of the
regions to isue regulations on authorisations for their own territory.

Regarding the single points of contad, the Commisson seans to have taken into acourt the
internal configuration d Member States. It paints out that the number of single paints of
contad can vary according to regional or loca competences or acording to the adivities
concerned. It clarifies that the measure does not interfere with the dlocation d functions
among competent authoriti es within ead retional system.®* However, the wordings of Article
6 onsingle paints of contad shoud be adapted in order to clarify the posshbility to organise
the single point of contad in accordance with a national state's form of government (i.e.
federa state).

F. Country of Origin Principle and Minimum Harmonisation

One of the key features of the Draft Services Diredive is the introduction of the wurtry of
origin principle acoording to which a service provider is subjed only to regulations and
supervision d the ournry in which he/she is established. Mutual confidence between
Member Statesis sid to be necessary to render this principle operative.®®

However the aurrent propcsal does not guarantee asufficient degree of mutual confidence
between Member States and further harmonisation at the EU level is needed in the field of
minimum quality norms, the protedion d pubic order®® and minimum vocational training
and qualification requirements for service professons.®’ At the same time, harmonised
medanisms to supervise these minimum norms are necessary to ensure swift and efficient
control.

The lac of sufficiently harmonised medhanisms could entail the risk that national inspedion
services of the host Member State ae mmpletely sidelined by the wurtry of origin principle.
This will be the cae for the provisions included in Article 24 d the Draft Services Directive
on pasting of workers.®® Article 24 recognises the resporsibility of the host state to ensure
compliance with employment and working conditions under Diredive 96/7VEC, bu it
prohibits the host state to make service providers subjed to certain obligations, such as
making a dedaration kefore the pasting of workers and hdding employment documents on its
territory. At the same time, it refersin very broad terms to a genera system of communicaion
of information by and assstance from the cuntry of origin to the host state (Article 24,
paragraph 2. However the text of this provision dces not clarify how and when exadly the
courtry of origin has to communicae information. Neither does it spedfy how to ensure that
the information d the courtry of origin will correspond to the employment and working
conditi ons of the host state.®®

Further harmonisation also plays an important role & to the derogations to the @urtry of
origin principle reagnised in the Draft Services Diredive. Accordingto Article 19, paragraph
1 of the draft, a host Member State can, in exceptional circumstances, rely upona number of
grounds relating to pulbic interest to take ase-by-case derogatory measures. As mentioned
abowe, the list of grounds is more restricted compared to the list of “rule of reason’ exceptions
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recognised by the European Court. In addition, Member States who wish to apply case-by-
case derogations need to follow the mutual assstance procedure laid down in Article 37. This
procedure goes courter to the dired effed of Article 46 and Article 55 EC, according to
which Treay provisions on the free movement of services canna prevent Member States
from taking measures which provide for spedal treament for foreign nationals on grounds of
pubic pdlicy, pulic seaurity or pulic hedth.

According to the Court of Justice a Community measure that governs a spedfic matter
becwmes the only framework of judicial review provided that it deds with the matter
exhaustively. In this case, the "harmonising’ measure replaces the Treaty as the framework of

judicia review.”® The Draft Services Diredive does not seen to provide sufficient
harmonisation in order to replace the EC Treaty provisions. It incorporates the fundamental

principle of free movement of services but, at the same time, it substantially reduces the scope
of the rule of reason exceptions. So, withou any further degree of harmonisation, there is a
legal tension between the Draft Services Diredive and the EC Treay provisions on the free
movement of services.

Acoording to Article 19, paragraph 3 d the Draft Services Diredive, the provisions on case-
by-case derogations will not prejudice other Community instruments “which guarantee the
freadom to provide services or which allow derogation therefrom.” But this provision alone is
not likely to take this legal tension away. In order to ded with this legal tension, further
harmonisation initiatives are needed in the field of minimum quality norms, protection d
puldic order, minimum vocationa training and professona qualification requirements and
supervisory mechanisms.
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[Il. HEALTH CARE SERVICES

A. Scope

Article 2 — Scope
1. “ThisDirediveshall apdy to services suppied by providers established in aMember State.”
Article 4 — Definitions

(1) “"service' means any self-employed economic activity, as referred to in Article 50 of the Treaty,
consisting in the provision o a servicefor consideration”

The scope of the Draft Services Directive is very broad; it covers services supdied by
providers established in a Member State and the notion d “service is described with expli cit
reference to Article 50 EC. The Commisson clarifies that it comprehends a wide range of
emnamic activities including “health and tealth care services. ™*

Severa states and organisations insist on excluding health care services from the scope of the
free movement of services, or at least from the scope of the present draft. They argue that
hedth care cana be assimilated with ndions that ignore its edfic characteristics’ and fear
the patential impad of the draft on the management of the health system. They point out that
hedth care is confined by fundamental social and pubic hedth considerations and that it is
mainly financed ou of public fundng. Furthermore, the draft is sid to deny typical features
of a hedth care system such as the three party model (patient, care provider, payer of hedth
cae) and the information asymmetry between patient and care provider.

However, it is established case law of the European Court of Justice that medicd activities
fall within the scope of Article 50 EC. As the Commisgon rightly points out, the speaad
nature of the services does nat remove them from the ambit of the fundamental principle of
freedom of movement.”® For the gplicaion d Article 50 EC, it does not matter whether care
is provided in a hospital environment or care is provided ouside such an environment.”
Furthermore, the Court ruled that, in order to be amatter of provison d services, it does not
matter whether the patient pays the st for care and asks for reimbursement or whether the
sicknessfund a the national budget pays the care provider directly.”

Many national officials stressthe fad that they have to retain their independence in managing
their hedth care systems. This argument is supported by the fact that the European Court has
recognised the management of social seaurity as an exclusively socia (nonenamic)
function, which is founded on the principle of national solidarity.”® Similarly, the Court of
First Instance has dedded that the entities managing the Spanish national hedth system could
not be qualified as undertakings because the system “operates according to the principle of
national solidarity in that it is funded from social seaurity contributions and caher State
fund n%and in that it provides services free of charge to its members on the basis of universa
cover'.
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In the preamble of the draft, the Commission vaguely refers to the socia resporsibility of the
state. Activities performed, for no consideration, by the State in fulfilment of its social,
cultural, educaional and legal obligations are excluded from the scope of Article 50 EC and
therefore from the scope of this Diredive.’® However, it does not mention the management of
asocia seaurity system or anational health system; Article 2 o the draft excludes it neither.

Establi shing the dividing line between ecnamic adivities -falling under the scope of Article
49 EC- and adivities that have a exclusively social purpose in the framework of the
management of a social seaurity system xnot faling under the scope of Article 49 EC- is
difficult. The European Court stated that the posshbility remains that an entity managing a
socia seaurity system engage in operations which have apurpose that is not social and is
emnamic in reture.”® Drawing broader lesons from the Court's reasoning is a deli cate task
because the Court's assesanent is made in the light of all t he drcumstances of a particular
cese.

In drafting the provisions relating to the scope of the Draft Services Directive, the
Commisgon shoud na only take into the ansideration the European Court's rulings but also
its own engagements in Community instruments. In this perspedive, one can refer to the
processof consultation ona European Statute on services of general interest.

In its White Paper on services of general interest, the Commisson is expresdy supporting the
view “that the personal nature of many social and hedth services lead to requirements that are
significantly different from the network industries.'®® Furthermore, it adops the full
recognition d the general interest in social and hedth services as the basis for a @wherent
policy. It schedules an approad to identify and recognise the typicad features of social and
hedth services of genera interest and it offers to facilitate further cooperation between
Member States on hedth services and hedth care.®*

An interesting point of debate is whether including hedth services in such a horizontal
diredive on the internal market of services corresponds to the dedarations made by the
Commisgonin its White Paper. Even though the Commisgon says that the draft is not forcing
Member States to open services of general interest to competition®? it imposes a heary
burden on rational authoriti esto screen their regulations on hedth care.

Excluding hedth and hedlth care services from the Draft Services Diredive would hring it
closer to the engagements of the Commisson in its White Paper. In order to exclude these
services, the text of the Draft Services Directive would neal to be modified. Health and hedth
cae services could be incorporated as an excluded adivity under Article 2. There ae different
ways to define these services: one option is to include an exhaustive description d hedth
services. Ancther option is to exclude these services in so far they are delivered within a
system based onthe principle of national solidarity in that it is partly or completely funded
from social seaurity contributions and aher State fundng.

The exclusion d these services would imply that they escape the horizontal measures of the
draft on the establishment of service providers and the provision d services, bu, at the same
time, they would still be subjed to the EC Treay provisions on the free movement of services
andto their interpretation by the European Court.

Finally, it needs to be remembered that hedth is given a spedal status in the multil ateral
negotiations within the WTO. The Draft Services Diredive only covers srvice providers
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established in a Member State. But disregarding the spedal characteristics of hedth in the
Draft Services Diredive will lead to dsagreanent about its geda status within the WTO
negotiations.®?

B. Freedom of Establishment (Article 5-15)

1. Administrative Simplification (Article 5-8)

Sngle points of contact (Article 6)

Acoording to Article 6, Member States have to make sure that they establish single points of
contad for all formaliti es regarding accessto and exercise of service adivities. However, it
remains slent asto how this measure has to be implemented and by what national authoriti es.

As we pointed ou before, regions within several Member States dispose of wide legidative
powers. In Belgium, for instance federa authorities and regional authorities eat have
spedfic resporsibiliti es in the field of hedth care.* So, it is not clea yet how this measure
has to be implemented in internal law. The Commisson clarified though that where severd
authorities at regional or locd level are mmpetent, ore of them may assume the role of single
point of contad and coordinator. Furthermore, it explains that administrative authorities,
chambers of commerce, professonal organisations or private bodes can set up these points of
contact.® In federal states, such as Belgium, an agreement between federal and regional
governments will be needed to designate the entity that will function as a single point of
contad for national hedth care services.

2. Authorisations (Article 9-13)

National hedth care systems are dcharacterised by an extensive set of rules restricting the
aaess to and the exercise of health care services:®® registration procedures for providers,
planning palicies of health care supdy, rules for continued training, prior authorization and
referral schemes, prioriti sation mechanisms, the use of clinica guidelines and integrated care
proceses, minimal staff and infrastructure requirements, minimal adivity levels for the
performance of certain medicd interventions, contrading mecdanisms, price and tariff setting
systems, etc.

According to Article 9, Member States will have to submit their existing authorisation
schemes to a system of peea review. Member States will have to present a report to the
Commisson, which will forward it to ather Member States. In this report, Member States wil
have to screen their own condtions to establi shment, including the ones in the field of health
care.®” The screening happens on the basis of three giteria: non-discrimination, recessty and
propationality. The observations sibmitted by other Member States shoud encourage each
Member State to modify its authorisation system. Representatives of national hedth care
systems are worried about these provisions becaise their systems are exposed to the risk of
becoming very deregulated. The following observations relate to specific provisions of the
draft.
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Article 10 + Conditions for the granting o authorisations

4. aThe authorisation shall enable the provider to have accessto the service activity, or to execise that activity,
throughout the nationd territory, ...

According Article 10, 4, an authorisation for a new establishment should give the service
provider accessto the service ativity “throughout the national territory”. As we mentioned
before, this provision ignares the wnstitutional order of several Member States in which
legislative powers have been dstributed between national authorities and regional authorities.
In certain Member States, the national government is nat entitled to grant authorisations for
establishment of hedth care providers. In federal states sich as Belgium, each region, and nd
the federa state, is entitled to grant authorisations to haspitals and withdraw them. By
enabling the authorised service provider to have to accessto the service adivity throughou
the nationa territory, Article 10, pragraph 4 goes against the interna distribution o
resporsibiliti es between regions.

Article 11+ Duration d authorisation

1. 8An authorisation ganted to a provider shall not be for a limited period, except in cases where:

(a) theauthorisationisbeingautomatically renewed;

(b) the number of available authorisationsis limited;

(c) alimited auhorisation period can ke objedivdy justified by an overriding reason relating to
the pulicinterest.

According to Article 11, paragraph 1 (a), an authorisation will be granted for an urlimited
period except in three spedfic cases. This proposal does not provide the possbhility to
withdraw an authorisation if a service provider does no longer comply with the rules of
authorisation. However, some national hedth regulations (f.i. Belgian law on haspitals)®®
entitl e the cmpetent authoriti es to withdraw the authorisation if ahospital nolonger complies
with the rules of authorisation.

One oould consider adding an extra paragraph to Article 11, which allows the possbility to
withdraw an authorisation if inspedions show that the service provider does not comply with
the andtions for the granting of authorisation referred to in Article 10.

Article 12 + Seledion anongseveaal canddates

1. &\Vhere the number of authorisations available for a gven activity is limited because of the scarcity of
avail able natural resources or technical capacity, Member States shall apdy a seledion procedure ...°

Article 12, paragraph 1suggests that limiting the anourt of authorisations is only justified in
the cae of scarcity of available national resources or technical cagpacity. However, the
Commisgon hes pointed ou that cases where the number of authorisations is limited for other
ressons remain subject to the other provisions of this Directive relating to authorisation
schemes.®

National hedth authorities have pointed ou that the wordings of Article 12, paragraph 1 do
not indicae dearly enough that the anourt of authorisations can also be limited in ather
cases. They insist on clarifying in the text of Article 12 that the number of authorisations can
also belimited for other reasons, such as the protection o pulic hedth.
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3. Prohibited Requirements and Requirements to Be Evaluated (Articles 14-15)

On the one hand, Article 14 enlists eight requirements that have to be cancell ed from national
regulations. On the other hand, article 15 contains a series of requirements to be evaluated,
which means that Member States will have to evaluate whether these requirements are
included in their legislation and werify whether these requirements comply with the tests of
nondiscrimination, recessty and propationality. In a report on mutual evaluation, they
explain why the eisting requirements comply with these tests and whether they have been
abalished or made less sringent.

National authorities and hedth organisations are worried abou the requirements enlisted in
Articles 14 and 15.National hedth pdicy officers fear that the screening test of Article 15
thredens regulatory requirements upon which Member States' healt h systems are based. It
will weken the aility of national authorities to arganise their hedth care, bu at the same
timeit will undermine the accessto, the aff ordabili ty and the quality of health care of Member
States.

Even though lot of requirements will survive the screening test becaise they are justified
under the aiteriaof Article 15, paragraph 3 d the proposal, it will crede legal uncertainty for
hedth pdicy-makers.*

Many national regulatory systems of hospital care ae esentialy based on ganning. This
means that the government cdculates how many hospital infrastructures, services, units,
beds... are necessary. This cdculation is based on arithmeticd rules and takes into acourt
criteria such as popuation figures, age structure, morbidity and geographicd spreading.
Furthermore, the number of pharmacists and dactorsis often limited.

These systems are dso characterised by various recognition (or: permit) requirements. A
recognition can be mnsidered as an "authorisation scheme' in the sense of Article 6 of the
draft. In Belgium for instance, it is possble to start a haspital withou having this permit, but
you red it if you want your hospital to receve afinancial budget from government and if
you want to be entitled to subsidies. The list of national recognition requirements relates to
the genera organization d the hospital, minimal levels of adivity, cgpadty and capacity
utili zation, number and kind d services provided, standards as regards personrel, etc...

National regulation establishing planning and recognition requirements are particularly
incompatible with the foll owing provisions of Articles 14 and 15.

Article 14 + Prohibited requirements

(5) the ase-by-case apglication d an econamic test making the granting o authorisation subjed to proof of the
exstence of an ecnomic need or market demand, or an assessnent of the potential or current econamic dfeds
of the activity, or an assessment of the appropriateness of the activity in relation to the e@nomic planning
objedives st by the cmpetent authority.

According to rational hedth dficials, the prohibition d an emnamic test could pu their
national system of planning at risk. Through planning, national hedth authoriti es establi sh the

21



amourt of hospitals and hedth care equipment that needs to be available in order to safeguard
the acessto, the dfordabili ty and the quality of hedth care services.

(6) the direa or indirea involvement of competing operators, including within consultative bodes, in the
granting d authorisations or in the adogion of other dedsions of the mmpetent authorities, with the excetion
of professond bodes and associations or other organisations acting as the competent authority;

This rule diredly interferes with the organisation d hedth care on the national level. Certain
national systems operate in acarding with the consultation model in which interest groups are
encouraged to participate and get involved dredly. Advisory bodes play an important rolein
this model: they are wnsulted on authorisation requirements. Even though their members
belong to the sedor (so, they are competing operators), they are gpadnted in a persona
cgpacity exadly in order to guaranteetheir independencefrom their sector or their employer.

In Belgium for instance, the Nationa Courcil on Hospital Faciliti es advises the Federal
Minister of Public Hedth onrecognition nams which haospitals have to comply with. This
courcil consists of hospital managers that are gopointed in their personal capadty onthe basis
of their expertise in a spedfic area So, they do nd fall under the exception d members of
professonal bodes, associations and aher organisations. Other examples are the so-called
recognition commisgons within the RIZIV (National Institute of Sickness and Invalidity
Insurance) and the VIPA (Flemish Infrastructure Fund d Matters relating to the Individual)
professonal bodes.

Article 15 + Requirements to be ealuated

2. Member Sates sall examine whether their legal system rmakes accessto a service activity or the execise of it
subjed to compliancewith any of the foll owing non-discriminatory requirements:

(a) quartitativeandterritorial restrictions, in paticular in the form of limits fixed according to popuation, or of
a minimum geographical distance between service-providers;

As we mentioned above, many national hospital pdlicy are charaderised by planning, which
means that the government cdculates how many hospital infrastructures, services, unts,
beds’: are necessary. This cdculation is bases on elements, such as popudation figures,
geographical spreading. Furthermore, the number of pharmacists and dactorsis often limited.

This system of planning could be qualified as a set of quantitative and territorial restrictions,
which means that it will have to undergo the screening test based onthe threerequirements of
non-discrimination, recessty and propationdity. It remains uncertain what will be the
outcome of this test.

(b) an oHigation on a povider to take a spedfic legal form, in paticular to be a lega person, to be a compary
with individud ownership, to be a nonprofit making agansation a a comparny owned exdusivdy by natural
persons;

This provision gives way to commercialising the hedth care sedor. National legislation on
hospitals often enable national authorities to establish the ndtions acording to which a
legal person administers a hospital and to determine cdegories of legal persons that are
entitl ed to run a hospital.**
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National hospital legislations aso contain rules on subsidies. In order to apply for subsidies
for building a hospital or first purchase of equipment in Belgium for instance the beneficiary
has to be alocal administration, a non-profit organisation, an institution for pullic use, or a
university.®? The obligation to take a spedfic legal form is aso a @ndtion linked to a
possble initiative of the Belgian government to grant subsidies to group pradices.

() requirements fixing aminimum number of employees;

This provision could prevent Member States from maintaining minimum standards for
personrel in hospitals and rest homes. In certain courtries, such as Belgium, federa criteria of
recognition currently establish a minimum number of personnel for a specific number of beds
or aminimum number of medicd staff for a spedfic service

g) fixed minimum andor maximum tariffs with which the provider must comply;

Establishing maximum tariffs is a typicd feaure of certain national sickness insurance
regimes,”® it safeguards aacess to and affordability of national health cae systems.
Furthermore, certain national regulations contain measures restricting suppdemental fees.

Article 15

5. ¥ Member States <hall not introduce any new requirement of a kind listed in paragraph 2, unless that
requirement satisfies the conditionslaid down in paragraph 3 and the need for it arises from new circumstances.

6. Member Sates dhall natify to the Commisgon ary new laws, regulations or administrative provisions which
set requirements as referred to in paragraph 5 together with the reasons for those requirements %

According to the standstill provision, Member States lose the power to introduce new
requirements enlisted in Article 15, paragraph 2 uress they pass the test of non
discrimination, recessty and popationaity and the need for them arises from new
circumstances. Moreover, they will have to ndify to the Commisson any regulation
introducing such requirements as well as the reasons for these requirements (prior natification
provision).

According to the prior notification grovision, the Commission gets the power to examine the
compatibility of any new requirements with Community law. Even though the Commisson
canna prevent Member States from adopting these requirements, it is neverthelessentitled to
adopt a dedsion requesting the removal of this requirement. These measures considerably
reduce the scope of national hedth authorities to manage their hedth care system. It remains
to be seen whether these provisions are compatible with the European Court's rulings
acording to which Member States have the power to manage their social seaurity scheme.®* It
also remains unclear what “new circumstances” in the sense of Article 15(5) exadly cover.

By introducing these provisions, the European Commisgon seams to take over the role of

national authorities consisting of safeguarding the aacessto, the quality and the &f ordabili ty
of hedth care provided on the national territory of Member States.
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C. Freedom to Provide Services
1. Courtry of Origin Principle (Article 16)

Article 16 = Courtry of origin principle

(1) Member States shall ensure that providers are subjed only to the national provisions of their Member Sate
of origin which fall within the cordinated field.

Paragraph 1shall cover nationd provisions relating to accessto andthe execise of a service activity, in
particular thase requirements governing the behaviour of the provider, the qudity or content of the service,
advertising, contracts andthe provider'sliahbility.

(2) The Member Sate of origin shall be resporsible for supervising the provider and the services provided by
him, including services provided by himin anaher Member Sate.

The introduction of the country of origin principle implies that the Host Member State will
lose the power to impase registration requirements on service providers and the services
provided by them and to submit them to control and supervision. Hedth care providers will
not be boundanymore by certain requirements of the national hedth system of the Member
State in which they provide their services.

Hedth care providers could prefer to establish them in a Member State that maintains lower
standards asto delivering health care. From there, they will be ale to deliver servicesin aher
Member States withou having to comply with the more stringent legal requirements of these
States. It islikely to push Member States that currently maintain higher standards into further
deregulation initi atives.

Finaly, the country of origin principle substantially reduces the right of national hedth
authorities to regulate the access to, the dfordability and the quality of hedth care services
delivered to their nationals.®® In addition, ore @uld also wonder whether pubic authorities
are motivated to control hedth care services regarding inhabitants of another Member State
and whether they are legitimatised to do so. Does the wurtry of origin have to be held
acourtable for the behaviour of hedth care providers established ontheir nationa territory
regarding citi zens of anather Member State that have received care?

It is true that this principle has to be read together with the provisions on mutual assstance
between Member States (Article 35-6), on qulity of services (Article 26-33) and with
measures on self-regulation among service providers themselves (behaviour codes) (Article
39). However, these measures will not offer the same cncrete guarantees as supervisory
powers of the Host Member State.

(3) Member Sates may nat, for reasons falling within the coordinated field, restrict the freedom to provide
services in the ase of a provider established in andher Member State, in particular, by imposing ary of the
following reguirements:

(b) an oligation onthe provider to makea dedaration a notifi cation to, or to oltain an auhorisation ¥
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National hedth authoriti es have expressed their fear that the lack of any duty to register would
render supervision by the Host Member State or by the @urtry of origin hardly impassble. It
remains to be seen whether the provisions on mutual asgstance (Article 35-6) will guaranteea
sufficient level of supervision. The mmpetent authorities of the Host Member State ae till
entitled to conduct inspections on their own initiative, bu they will have to med restrictive
conditions.*®

(d) a ban on a povider setting up acertain infrastructure in their territory, including an dfice or chambers,
which the provider needs to supply the servicesin question;

The asence of a dea definition d the temporary nature of the activity will | ead to dsputes
regarding the interpretation d the nation “certain infrastructure’. Hedth care providers (as any
other service provider) canna be prevented from setting up a cetain infrastructure in the Host
Member State. So, this provision could lead health care service providers to avoid more
stringent national rules on establi shment.

This provision also threatens the legality of the resporsibili ty of national hedth authorities to
indicate cetain medicd treaments that neeal to take place within a hospital infrastructure or
outside ahospital.’” The introduction o this resporsibility on the national level is based on
the protedion d patients and the pursuit of a certain quality of care.

(h) requirements which affeds the use of equipment which isanintegral part of the service provided,;

This provision is threaening national prescriptions on heary equipment and retional safety
provisions regarding sources of ionising radiation.

2. Derogations (Article 17-19)

Articles 17 + General Derogaions fromthe wurtry of origin principle

Article 16 shall not apply to the foll owing:

(8) the provisions of Article[..] of Dir .././EC ontheremgrition o professond qualifi cations

According to Article 17 (8), the country of origin principle will not apply to certain provisions
of the propasal of a Directive on professonal qualificaions.®® Even though the Commisson
points out that both proposals are “fully compatible, it is not clear how both propasals will
relate to each ather.”

It remains unclear what are the exad consequences for health pdicy. One nedls to take into
acoun the fad that headth professons are nat harmonised at EU level, except for - to a
limited extent - the duration and the cntent of the training. There ae many differences
between Member States as to the medicd skills and competences required to exercise eab
professon. In its case-law, the European Court has accepted that Member States are antitled
to reserve the exercise of certain medicd acts for reasons relating to pubic hedth to a
caegory of professonas (such as ophthamologists) holding spedfic qualificdions, to the
exclusions of others (such as opticians) who are not qualified medica doctors.*®
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(17) spedfic requirements of the Member State to which the provider moves, that are diredly linked to the
particular characteristics of the place where the serviceis provided and with which complianceis indispensable
for reasons of puldic policy or pullic seaurity or for the protedion d public health or the environment;

Article 17 (17) does not spedfy what the nation o “particular characteristics of the place
where the serviceis provided” means. The Commisgon refers to authorisations to accupy or
use pulic highway, to the organisation o pulic events and to the safety of building sites.***
But hedth pdicy-makers wonder whether it aso covers hedth care institutions, such as
hospitals and homes for the dderly. A similar doubt persists regarding the nation  protedion
of pulic hedth. It is uncertain whether it also coverstherisk of infedion.

Article 19 + Case-by-case derogaions from the courtry of origin principle

1. By way of derogation from Article 16, andin exceptiond circumstances only, a Member State may in resped
of a provider established in another Member State take measures relating to ary of the following:

(a) the safety of services, including aspeds related to public health;
(b) the execise of a health professon;
(c) the protedion d pubic palicy, notably aspeds related to the protedion o minors.

2. The measures provided for in paragraph 1may be taken orly if the mutual assstance procedure laid down in
Article 37 is complied with and all the foll owing condti ons are fulfill ed:

(a) the nationd provisions in accordance with which the measure is taken have nat been subjed to Comnunity
harmonisationin the fields referred to in paragraph 1;

(b) the measures provide for a higher leve of protedion of the redpient than would be the ase in a measure
taken by the Member State of origin in accordancewith its nationd provisions,

(c) the Member Sate of origin has not taken any measures or has taken measures which are insufficient as
compared with those referred to in Article 37(2);

(d) the measures are propartionae.

As we mentioned above, the list of grounds on the basis of which a Member State can take
case-by-case derogatory measures is far more restrictive than the ‘rule of reason’ grounds
recognised by the European Court. But aspects of pullic hedth and the exercise of a hedth
professonareincluded in thelist of Article 19, paragraph 1.

The derogation from the courtry of origin principle only applies on a case-by-case basis and
in exceptional circumstances. According to the Commisgon, relying upon this derogation
shoud be reduced to a strict minimum: only in the &sence of harmonisation at Community
level and nd in areas where other Directives exclude any derogation from the free movement
of services.'® Moreover, the host Member State has to follow the strict mutual assstance
procedure set out in Article 37: it will natify the Commisgon and the Member State of Origin
of its intention to take derogatory measures and justify them before any allegation o
infringement of Community law. This compulsory natification procedure risks to endanger
the goplicaion d national quality requirements of the host Member State to hedth services
delivered by providers establi shed in another Member State to their nationals.
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3. Rights of Redpients of Services (article 20-22)

Article 22 + Asgstancefor redpients

1. Member Sates dall ensure that redpients can obtain, in their Member State of residence, the following
information:

(d) information onthe requirements apgicable in ather Member States relating to access to and
execise of serviceactivities, in particular consumer protedion;
(e) information onthe means of redressavail able¥s

(f) the contact details of associations or orgarnisations ¥ from which providers and redpients
may obtain practical assstance

Following Article 22, patients nead to have acess in the ouriry where they live to
information abou legislation o other Member States relating to access to and exercise of
hedth care services, particularly regarding consumer protection. Furthermore, Member States
have to make sure that certain information is avail able to the patients, naably the professonal
titte and the Member State in which it has been granted, contradual clauses, the price of
service, professona provisions that apply in the wurtry of origin. National hedth care
officials favour the idea of patient information bu question the feasibility of setting up a
comprehensive information process for the patient. Furthermore, it could be questioned
whether it will sufficiently allow the patient to make awell-informed choice considering the
information asymmetry between patient and care provider.

4. Asaumption d Hedth Care Costs (Article 23)

Most of the comments made by hedth care officials relate to the rules on authorisation
schemes and to the courtry of origin principle. But Article 23 onthe asumption d hedth also
givesrise to the following legal observations.

Article 23 esentially aims at converting the principles on patient mohility established by the
Court of Justice into Community rules. According to the Commission, this provision shoud
provide greater legal certainty with resped to the reimbursement of health coststo petients.*®®

In order to bring legal certtainty, it would have been more logicd to incorporate these
principles on patient mohility into Regulation 140871 EC on the wordination d social
seaurity systems. As onas Article 23 enters into force two dstinct procedures will govern
the accesto hedth care outside the home state.'* These procedures only seem to converge &
to the ondtions under which social seaurity cover canna be refused. But they are
incompatible & to the goplicaion d tariffs. According to Article 23 d the proposal, patients
will at first pay the hedth care provider and then apply for reimbursement in the courntry of
affili ation. Article 23 orly refers to the tariff in the curtry of affiliation; it remains glent
abou the tariff that can be dharged to foreign patients whereas ex Article 22 d Regulation
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140871 EC (Article 16-18 modified proposal) states that the tariffs of the wuriry of the
delivery of treatment apply.

Furthermore, Article 23 daes nat indicate whether it also applies to private hedth insurance
cover. The question whether or not provisions on the free movement of services have
horizontal effeds as to hedth services has nat yet been dedt with by the European Court of
Justice

The foll owing remarks relate to spedfic paragraphs of Article 23 and Article 4, paragraph 10
of the Draft Services Diredive.

Article 4 + Definitions

(10) 2%hospital care® means medical care which can be provided only within a medical infrastructure and
which namally reguires the accomnodation therein of the person receving the care, the name, organisation
andfinancing of that infrastructure beingirrelevant for the purposes of classfying such care as hospital care.®

The distinction ketween haspital and nonrhospital care is not clea-cut. Hospital care varies
from courtry to courtry. Furthermore, the definition goes against the need for continuity of
cae. The nation d hospital care is sid to evolve m@nstantly. Some ague that national
authorities sodd ke the resporsibility to define this type of care. In its case-law, the
European Court of Justice made adistinction between haspital and non-hospital care, but at
the same time it recognised that this distinction is hard to maintain in some caes.'® The
wordings of the definition (such as “normally requiring”) do nd crede lega certainty abou
what hospital care @vers.

Article 23 + Assumption d health care @sts

1. Member States may not make assumption d the sts of northospital carein andher Member State subjed to
the granting d an authorisation, where the st of that care, if it had keen provided in their territory, would
have been asaumed by their social seaurity system.

The ondtions and formaliti es to which the receipt of nonthaospital care in their territory is made subjed by
Member States, such as the requirement that a general practitioner be mnsulted prior to consultation of a
spedalist, or the terms and conditions relating to the assumption d the costs of certain types of dental care, may
be impaosed on apatient who has receéved norrthospital carein andher Member State.

The provisions of Article 23, paragraph 1refled the Court'srulingsin Kohll and Dedker .

2. Member Sates shall ensure that authorisation for assumption by their social seaurity system of the st of
hospital care provided in andher Member State is not refused where the treatment in question is among the
benefits provided for by the legisation d the Member State of affili ation andwhere such treatment cannot be
given to the patient within atime frame which is medically acceptable in the light of the patient’s current state of
health and the probable wmurse of theill ness

Article 23, paragraph 2foll ows the Court's reasoning in Smits and Pee'booms.*®” Community
law does not predude national hedth care authorities to rely upon a system of prior
authorisation for the asumption d hospital care provided in ather Member State & long as
the condtions for granting authorisations are justified by and popationate to owerriding
reasons relating to the general interest.’®® Furthermore, the drcumstances under which
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national authorities may nat refuse an authorisation for assumption correspondwith ex Article
22 d Regulation 140871.

3. Member States shall ensure that the levd of asaumption by their social seaurity system of the sts of health
care provided in another Member Sate is not lower than that provided for by their social searity system in
resped of similar health care provided in their territory.

This provision aso foll ows the European Court's reasoning, bu at the same time, it seems to
go further. In Descamps-Van Braekd, the Court ruled that “if the reimbursement of costs
incurred on hapital services provided in a Member Sate of stay, calculated under the rules
in forcein that Sate, is lessthan the amournt which apgication d the legislationin forcein
the Member State of registration would afford to a person receving haspital treatment in that
Sate, addtiond reimbursement covering that difference must be granted to the insured
person by the mmpetent institution”.!% According to Article 3 o the draft, additiond
reimbursement is nat limited to haspital care; it covers al types of health care.

In Mller-Fauré, the European Court confirmed its previous rulings, but at the same it
recognised that “nothing predudes a competent Member State with a benefits in kind system
from fixing the amourts of reimbursement which paients who havereceived care in andher
Member State can claim, provided that those amourts are based on oljedive nm-
discriminatory and transparent criteria.” *'° So, the Court allows Member States to reimburse
non-contracted providers at alower level than contraded ores. Under Article 3, it isnat clea
whether a Member State can maintain a system of preferred providers'™* and whether a
Member State of affiliation can keg providing different levels of assumption (f.i. for
affili ated and nan-affili ated entiti es).

4. Member States dall ensure that their authorisation systems for the assumption d the csts of health care
provided in andher Member State are in conformity with Articles 9, 10, 11 and 13.

29



V. EMPLOYMENT/LABOUR M ARKET SERVICES

A. Scope

Article 2 + Scope
2. 2ThisDirediveshall appy to services sup plied by providers established in aMember State.°
Article 4 £ Definitions

(2) #'service' means any self -employed economic activity, as referred to in Article 50 of the Treaty,
consisting in the provision d a servicefor consideratiorn®

The Draft Services Diredive does not cover employment as such, but labour market services
are nat excluded from its sope. In its considerations, the Commisson expresdy refers to
“recruitment agencies, including employment agencies®. **? Given the broad definition o
services, it covers al kinds of labour market services, such as outplacanent and temporary
employment services.

It is recommendable that labour market services shoud be excluded from the scope of the
draft. The provisions of the draft could lead to deregulation d national labour markets that are
governed by national provisions withou any harmonisation a coordination*® Particular
attention goes to the impaa of the provisions as regards authorisation schemes, the @urtry of
origin principle and, most of all, the posting of workers.

B. Freadom of Establishment
1. Authorisations (Article 9-13)

Some national regulations governing labour market services establi sh specific permit systems
for job pacement agencies. These systems are based on ILO Treay 181 on private
employment agencies, which recognises the use of licensing a certification systemsin order
to proted the right of workers.***

Some Member States, such as Germany, argue that the definition d 2authorisation scheme®

included in Article 4, paragraph 6is nat precise enough. According to the German Act on the
Posting of Workers for instance, each employer in the building industry -before providing any
service- isrequired to submit a written registration in German which hdds information that is
esentia for supervision to the austoms administration*° This registration is not designed to
receve adedsion d a German authority and it is argued that it canna be mnsidered as an
authorisation. German officials have suggested that the definition of the draft shoud be
amended to clarify that a mere natificaion a registration procedure (for supervisory
purposes) is not an dauthorisatior? in the sense of the Draft Services Diredive. *°
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In some federal states, each region sets out its own system of permits governing the provision
of labour market services on its territory. In Belgium for instance three separate regional
systems - Flemish, Walloon, Brussels - apply to awide range of service providers: temporary
employment agencies, recruitment offices, outplacement offices, sports agents, headhurters,
impresarios etc.**’

These permit systems can definitely be considered as 2authorisation schemes® in the sense of
Article 4, paragraph 6 d the Draft Services Diredive becaise job dacement agencies need
such a permit to be entitled to operate their services in the regional territory. These systems
will be subjed to the pee review process in which they will have to passa screening test
based on the aiteria set out by Article 9, paragraph 1 non-discrimination, ohedive
justification by reason of pulic interest and proportiondity.'*® Since many other Member
States do nd impose permit requirements for these service providers (anymore), it is
uncertain whether the remaining national permit systems will passthe peer review process It
creaes lega uncertainty for both the job gacement agencies and the competent national
authorities that lose an important instrument of employment palicy.

National and regional permit systems esentialy intend to guarantee a minimum level of
quality of service and to proted workers. They proted the national/regional labou markets
from adors that do nd resped minimum conditions. Spedfic permit requirements am at
safeguarding professonalism of the job dacement agencies, their solvabili ty or the fulfilment
of obligations under social andtax legisation.

Finally, the Draft Services Diredive states that an authorisation for a new establi shment has to
entitle the service provider to accele to or to exercise the service activity throughou the
national territory.*® As with hedth care services, regions within Member States can carry the
resporsibility to regulate labour market services.!?® In Belgium for instance, regional
authorities grant permits that are only applicable in their own region. Job placeanent agencies
that are authorised to exercise their adivities in ore region have to apply for a new
authorisation in order to have accessto other regions in Belgium. The draft allows for an
authorisation for each individual establishment if it is justified by an overriding reason
relating to the pubic interest.* But it would certainly not enable regions to maintain their
authorisation schemes as such.

2. Prohibited Requirements and Requirements to Be Evaluated (Article 14-15)

The various national permit requirements for job placement agencies will have to be ssses=d
in the light of the prohibited requirements (Article 14) and the requirements to be evaluated
(Article 15) of the Draft Services Diredive. Regarding the latter category of requirements,
Member States will have to verify and specify whether they are non-discriminatory and
whether they are necessary and proportionate in the light of an overriding reason relating to
the pubic interest.

Article 14 + Member States dall not make accessto or the exercise of a serviceactivity in their territory subjed
to compliancewith any of the following:

(7) an obigation to provide or participate in a financial guarantee or to take out insurance from a service
provider or body established in their territory;,
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National and regional permit schemes, such as the Flemish scheme, require job gacement
agencies to fulfil their obligations under taxation and social legislation. For instance, they
provide the spedfic duty to transfer a financial guarantee to a sector-related socia fund. The
socia fundreceving the financial guarantee intends to proted workers against the insolvency
of the job dacement agencies. Since the measure essentially serves the protedion of workers,
one @ud wonder whether the requirement of Article 14(7) shodd be qualified as a
requirement to be evaluated (Article 15) rather than a prohibited requirement (Article 14). As
we pointed ou before, the protection o workers has been recognised as an overriding reason
relating to the public interest by the European Court.*??

Article 15

2. Member Sates dall examine whether their legal system makes accessto aservice activity or the execise of it
subjed to compliancewith any of the foll owing non-discriminatory requirements:

(b) an oHigation on a povider to take a spedfic lega form, in paticular to be a lega person, to be a comparny
with individua ownership, to be a nan-profit making aganisation, or a compary owned exdusively by natural
persons,

National permits shemes, such as the threeregional schemes in Belgium, alow both natural
and legal persons to constitute job dacement agencies. However, if the job dacement agency
Is a lega person, it has to take the legal form of a trading company or a not-for-profit
organisation. This permit requirement intends to enhancethe quality of services and safeguard
the profesgonali sm of the agencies.

(c) requirements which relate to shareholding o a company, in particular an oHigation to hdd a minimum
amount of capital for certain service activities or to have a spedfic profesgond qudification in order to hold
capital in or to manage cetain companies;

National/regional schemes are also characterised by minimum capital requirementsin order to
safeguard solvability of the agencies. Furthermore, strict criteria of professonal expertise
apply to persons who cary formal professonal liability in order to guarantee professonalism
of the agencies.

(h) prohibitions and obi gations with regard to selling kelow costs andto sales;

This provision addresses the question d selli ng below costs. In speafic industries, such as the
building industry, this phenomenonis known as an 2gbnamally low tender®. Such atender is
said to have serious consequences on quality and sustainability because they destroy the
existence of ecnamic viable mmpetitors.*®> The new Diredive 200418/EC on pullic
procurement contains gedfic provisions that allow contrading authorities to eliminate an
abnamally low tender if the tenderer is unable to prove that the offer complies with all
applicable rules.*?* In any case, it is advisable that the text of the draft would clarify that the
provisions of Diredive 2004 18/EC have to be respected.*?®

(9) fixed minimum andof maximum tariffs with which the provider must comply;

Some permit systems, such as the regional schemes in Belgium, establi sh maximum tariffs for
sports agents charging the aosts of their services to sports clubs and for impresario's charging
their costs to concert organisers. These tariffs will have to be evaluated through the pee
review process
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In order to proted the interests of jobseekers, these permit schemes aso prohibit job
placement agencies from charging jobseekers any form of fee It is uncertain whether thisrule
could still apply under the Draft Services Diredive. If it would be the cae, nationa
authorities fear that new forms of labour market services for payment by the jobseeker could
invade the national |abour market.*?°

(j) an obligation on the provider to supply other specific services jointly with this service

Acoording to Article 15, paragraph 2 (j), every obligation to suppdy another service jointly
with this rvice has to be submitted to the peer review process At the same time, Article 30
of the draft prohibits the existence of any requirement obliging the service provider to limit
him/herself to one specific adivity and of any requirement restricting the service provider to
combine his adivities with ather activities. Certain permit schemes, such as the Flemish
scheme, do not alow private temporary employment agencies in the field of construction to
combine their adivities with adivitiesin ather fields.

C. Freedom to Provide Services
1. Courtry of Origin Principle (Article 16)

It follows from the auntry of origin principle that job gacement agencies established in
ancther Member State only have to comply with the national rules relating to accessto and
exercise of a service activity of this Member State. They could na be submitted anymore to
national rules of the Member State in which they deliver their services. Certain providers may
be ecouraged to establish in lessregulated Member State and operate from there.*?” Neither
could these agencies be made subjea anymore to the prohibition d delivering services for a
payment, which is an essential requirement of various regional permit systems to proted the
job seeking nationals.**®

The Member State in which job dacament agencies are established also has the resporsibili ty
to supervise their adivities performed in another Member State. But, as we dready pointed
out before, the provisions on supervision by this Member State and mutual asgstance between
Member States are drafted in very vague wordings (Article 34-36). In order to set up an
effective system of supervision and mutual assistance, it is necessary to ensure that the
courtry of origin will monitor the adivities performed by their agencies in anather Member
State.

Even though the existence of national permit systemsis uncertain in the light of the courtry of
origin principle, the European Court has nat condemned the use of systems of licensing as
such, espedally in a sensitive matter as the provision d manpower. It recognised that a
Member State could make the provision d manpower within its borders subjed to a system of
licensing @where there is reason to fear that such activities may harm good relations on the
labour market or that the interests of the workforce affected are not adequately
safeguarded®. 129

Given the fad that condtions on the labour market between Member States may differ as well
as the range of criteria applicable to the pursuit of these adivities, the principle of freedom to
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provide services does not predude a Member State from requiring service providers
established in another Member State to passessa licenceissied onthe same ondtions asin
the cae of its own retionals. However, in doing so, the Member State canna make any
distinction based onthe nationality of the service provider or his place of establishment and it
has to take into acourt the evidence and guarantees arealy delivered by the service provider
for the pursuit of his adivitiesin the Member State of his establi shment.**°

It implies that the Member State in which services are provided will have to grant the provider
an authorisation as on as he complies with equivalent statutory condtions in the Member
State of establishment. Similarly, the supervisory authority of the Member State of the
delivery of services has to take into acourt sugervision and erifications that have been
caried out in the Member State of establi shment.***

Some regional permit systems for job gdacement agencies, such as the Flemish and the
Walloonsystem, al ow agencies establi shed ouside the region bu within the European Union
to prove that they satisfy equivalent condtions in their region or courtry of origin. Other
regional systems, such as the Brussals system, only require these agencies to submit an
official document from the officia authorities of the Member State of establishment stating
that they have been authorised to perform the said job dacement adivities in acordance with
home state legislation }*?At the same time, three persons who cary professonaly liability for
the agency have to dedare ontheir honou that they comply with the general condtions of the
Brus=ls legidation.

It is doultful whether the introduction d the equivalency test by the Member State in which
services are provided will render these regional permit systems justified in the light of the
courtry of origin principle included in the Draft Services Diredive. The draft has indeed
limited the general grounds on the basis of which Member States can depart from this
principle. One of these general derogations concerns the rules of Diredive 96/71/EC on the
posting of workers.

2. Posting of Workers

Article 17 +General derogations fromthe curtry of origin principle
@Article 16 shall not apply to the following:

(5) matters covered by Diredive 96/71/EC°

According to Article 17, paragraph 5,the courtry of origin principle does not apply to matters
covered by Diredive 96/7V/EC. These matters are the minimum employment and working
condtions of the host Member State concerning posting of workers. Diredive 96/71/EC
indead provides that the service provider who posts workers to another Member State has to
comply with minimum rules of the host state, such as maximum work periods, minimum rest
periods, minimum rates of pay, condtions of hiring-out of workers, regardless of the law
applicable to the employment relation >3 At the same time, it allows Member States to apply
terms and condtions of employment on aher matters than those enlisted before, in case of
pubic pdicy provisions.*** Finally, it entitles Member States to apply terms and conditions of
employment laid down in colledive ayreements which are universally applicable.* Many
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Member States have indeed dedded to apply these condtions in the cae of posting of
workers by agencies from other Member States.

As the Commisson minted ou, the derogation d Article 17, paragraph 5 daes not only
concelrgl6 the gplicable working condtions, bu aso their enforcement by the host Member
State.

In many courtries, Directive 96/71 has been implemented by national |egislative measures.**’
In Belgium for instance, it has been implemented by means of the Law of 5 March 2002.®
The scope of the Belgian law is broader and more predse compared to the provisions of
Diredive 96/71VEC. The Belgian law also applies to the posting of workers by undertakings
that are established ouside the European Community. Furthermore, an employer who pasts
workers to Belgium has to resped all the working, wage and employment condtions that are
establi shed by national regulations and agreements to which a aiminal sanctionis attached.

For instance, an employer has to keep Belgian social documents for every worker he paosts to
Belgium.'®® As an dternative to this general obligation, the Belgian law of 5 March 2002
introduced a simplified procedure for keegping socia documents. An employer who pasts
workers to Belgium can chose to be exempt from kegping social documents during the first
six months of posting.

However, the foll owing condtions apply: firstly, the enployer has to send a "dedaration of
posting' to the Belgian inspedion services. This dedaration contains information abou the
employer, his agent, the posted worker, the working condtions and the conditi ons of posting
(f.i. weekly working hours, work time table, date of conclusion d contrad). Secondy, the
employer has to kegp a copy of the documents of the wurtry of origin that are equivalent to
the Belgian dacuments at the disposal of the Belgian inspedion services (payment and
individual acaount) during these six months. The enployer has to hdd these documents at the
placewhere the worker is posted or at the Belgian residence of hig/her agent.

The Draft Services Directive reaognises the principles of Diredive 96/71/EC, but at the same
time, it introduces changes as to control modalities and dstribution d enforcement tasks
between the courtry of origin and the hast Member State (Article 24). Some fear that these
changes are likely to seriously undermine the dforts of the host state to enforce the principles
included in Dir 96/71/EC and the national |egidlative measures implementing them, such as
the Belgian Law of 5 March 2002.

Article 4 + Definitions

#'Member State of posting" means the Member State in whaose territo ry a provider posts a worker in order to
provide services there;®

Thetrandation d the term aviember of State of posting® in some other Community languages

can create confusion: it could refer to the wuntry from which a worker is posted or the
courtry recaving a posted worker.**® The term used by Directive 96/7VEC slightly differs
from the one used in the draft. In Diredive 96/71VEC, the Member State in whose territory the
worker is posted is indicaed as the host country. *** In order to improve darity and
consistency, the term @aViember State of posting® in the draft could be replacel by the term

%ost Member State®or the term @host country®.
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Article 24 + Spedfic provisions on the posting o workers

1. Where a provider posts a worker to andher Member State in arder to provide a service the Member State of
posting shall carry out in itsterritory the checls, inspedions andinvestigations necessary to ensure compliance
with the employment andworking conditions appicable under Diredive 96/71/EC andshall take, in accordance
with Comnunity law, measures in resped of a service provider who fail s to comply with thase cndtions.

In very broad terms, this provision confirms the resporsibili ty of the host state in the field of
chedks, inspections and investigations for the matters covered by Diredive 96/7VEC. It
implies that the host Member State is entitled to make sure that service providers comply with
these matters by relying upon al national legal and administrative enforcement
mechanisms.**

But, at the same time, Article 24 curtail s the power of the host Member State and introduces
some obligations for the Member State of origin. In its explanatory note, the Commisson
stresses that these provisions are a addition to and nd a substitution of the resporsibility of
the host state.**®* However, many have drealy argued that the provisions of Article 24 are
very likely to render the principles of Diredive 96/71 EC inoperative to the extent that the
host state will encourter alot of difficulties to exercise its inspedion tasks.

Howeve, the Member State of posting may not make the provider or the posted worker subjed to ary of the
following oligations, as regards the matters referred to in pdnt (5) of Article 17:

(a) to oltain auhorisation from, or to be registered with, its own competent authorities, or to satisfy any other
equivalent requirement;

Acoording to Article 24, paragraph 1 (a), the Member State of pasting may nat impose the
duty uponthe provider or the posted worker to oltain an authorisation from the cmpetent
authorities. In some states, such as Belgium, this provision will have implicaions on the
system of permits for temporary employment agencies*** and onthe mnditi ons on accessand
safeguards for employment agency operations.**> Moreover, the permit system in the
construction sedor is at stake.

(b) to make a dedaration, other than cedarations relating to an ativity referred to in the Annexto Diredive
96/71/EC which may be maintained until 31 December 2008;

The host Member State canna make the provider subjed to the obligation to make a
dedaration except for the dedarations in the field o building work and related sedors in
acmrdance with the Annex to Diredive 96/72/EC.**° In an explanatory note, the Commission
has made clear that this provision aims at abdishing the requirements of systematic
natification before aposting of workers can pace. It would na prevent the host state from
requiring dedarations and information for speafic purposes (f.i. information for managing a
holiday payment fund) after the beginning of the service provision.**” However, this is not
clarified in the text of the provision.

Various Member States require employers of posted workers to make adeclaration d paosting.
In Belgium for instance, an employer is exempt from kegoing socia documents during the
first six months of posting if he sends dedaration d posting to the nationa inspedion
services. This dedaration allows the inspedion services to colled minimum esentia
information data in order to enable them to exercise antrol. This declaration d posting forms
part of the national measures implementing the principle of Directive 96/71/EC. Mentioning
the weekly working haurs for instance helps Belgian inspedion services to enforce Belgian
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labour law provisions on maximum work periods and minimum rest periods. Article 24,
paragraph 1 (b) would render the control on the basis of the Belgian law of 5 March 2002
inoperative.

According to German law, any employer who posts workers on its territory is also oldiged to
register in writing any service before posting the worker.2*® The service provider has to
provide information on the surname, first name, date of birth of the worker and on the
beginning, the planned duation and the place of employment. Withou these registrations,
inspedion d terms and condtions of employment would be impossble, while the inspedion
is esential to chedk adherence to the minimum working conditions, such as minimum wages
and entitlement for halidays.'*° In its dedsion in the Finalarte case, the European Court has
accepted the genera compatibility of the German Holiday Fund Scheme with EC Treaty
provisions on the freedom to provide services.**° Regarding the information that an employer
may ask within the framework of the Holiday Fund Scheme, the Court recognised that rules
designed to provide effedive protedion d workers in bulding industry, in particular as
regards their entitlement to paid hdiday, require that certain information would be supplied.
Such a requirement may be the only appropriate measure of control having regard to the
objedive of the effective protedion o workers.***

(c) to havea representativein itsterritory;

Certain Member States, such as Germany™? and Belgium, spedficaly provide for the
obligation to appant a representative on their territory that serves as contad. This contad
plays an important role for the investigations carried by the national inspection services. This
is aso the cae in the simplified procedure for keguing social documents during the first six
mornths of posting in Belgium: if a worker is posted onthe Belgian territory, the identity of
the agent has to be mentioned in the dedaration of posting. Furthermore, the anployer has to
kegy the documents that are equivalent to the Belgian documents regarding payment. The
employer chooses to hdd these documents at the placewhere the worker is posted o at the
Belgian residence of hig’her agent. In practice these foreign dacuments are often kept at the
agent'sresidence

The information onthe identity of this agent essentially all ows national inspedion services to
fulfil their misson d supervision. Abdlishing this information would seriously hamper the
enforcement of national working condtions. According to the Commission, this provision
does not forbid a host Member State to require that a service provider appants one of his
workers to whom requests from the host state can be addressed. But it prohibits a host state to
require aservice provider to find and to pay someone who is permanently established in that
state and who acts as his representative. ™3 Here again, it does not appear from the text of the
draft.

On the basis of the explanations given by the Commisson, Belgian law seems to go further
than what would be strictly allowed by the Draft Services Directive. Only the option to ke
the social documents at the place where the worker is posted in the case of the simplified
procedure under the Law of 5 March 2002seems to be compatible with the Draft Services
Diredive.
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(d) to hdd and kegp employment documents in its territory or in accordance with the conditions apgicablein its
territory.

In various Member States, such as Belgium, employers have to keep social documents on the
national territory of the Member State to which he posts workers.™®* Not to hdd Belgian
socia documents on the Belgian territory is a aimina offence This requirement does not
apply to employers who chaose to foll ow the simplified procedure acording to which they are
exempt from keeping social documents during the first six months of posting. But it is feared
that forbidding host Member States to impase the duty to hdd employment documents will
seriously undermine the dficiency of the adions of inspedion services.

Furthermore, the text of the draft does nat clarify what is meant by employment documents.*>
In its explanatory note, the Commisgon states that it covers employment contrads and the
like; which are normally kept at the company's placeof establishment. But they do nd cover
documents that are normally kept at the workplace such as time shees.**® According to
Belgian law, employers are definitely required to kegp more social documents on its territory
than just time sheds.

The European Court has already assessed the Belgian regulations relating to keeping social
documents in the light of the EC provisions on freedom to provide services. In itsjudgment in
Arblade, the Court ruled that Articles 49 and 50EC predude ahost Member State to impose
upon a undertaking established in ancther Member State an oHigation to draw up social or
labour documents such as labour rules, a special staff register and an individual aceount for
eadt worker, where the social protection d workers, which may justify those requirements, is
arealy safeguarded by the production d social and labour documents kept by the undertaking
in acordance with the rules of its courtry of origin. This is the case when the obligationsin
the aountry of origin are mmparable, as regards their objedive of safeguarding the interests of
workers, to those impased by the legislation d the host Member State, and when they relate
to the same workers and the same periods of adivity.**’

The Court made dso clear that the condtion d keeping certain social documents required by
the rules of the Host Member State on site, or at least in an accessble and clearly identified
placein the territory of the host Member State could still be justified by the dsence of an
organised system for cooperation a exchanges of information between Member States.*®
However, before that, the host state has to consider whether the socia protection d workersis
not sufficiently guaranteed by less restrictive measures uch as the production, within a
ressonable time, of originals or copies of the documents kept in the Member State of
establishment or keeping the originals or copies of those documents avail able on site or in an
aaessble and clearly identified placein the territory of the host Member State.**®

Foll owing the Courts rulings in Arblade, the Belgian Law of 5 March 2002 hes introduced a
simplified procedure on keeping social documents acwrding to which employers posting
workers to Belgium are exempt from keeping social documents required by Belgian
legislation duing the first six months of posting. As to the aspeds of payment and individual
acour, it only requires the employer to keg a copy of the documents of the country of
origin that are equivalent to the Belgian dacuments at the disposal of the Belgian inspedion
services during these six months. The anployer has to hdd these documents at the place
where the worker is posted or at the Belgian residence of his/her agent.
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It is questionable whether, even after the introduction d this smplified procedure, the Belgian
legislation on leeping social documentsis be fully in line with the new provisions of the Draft
Services Diredive. In any case, the draft goes further than the Court's rulings in Arblade
becaise it uncondtionally prevents the host state from requiring that social documents that
are kept in the Member State of establishment would be send to each place where the worker
is posted. In its explanatory report, the Commission clarifies that the host state can ony
require documents to be transferred in the event of a spedfic control . *®°

Article 24 + 2. In the drcumstances referred to in paragraph 1, the Member Sate of origin shall ensure that the
provider takes all measures necessary to be able to comnunicate the following information, baoth to its
competent authorities and to thase authoriti es of the Member Sate of posting, within two years of the end o the
posting:

(a) the identity of the posted worker;

(b) his pasition andthe nature of the tasks attributed to him;

(c) the contact detail s of the redpient;

(d) the place of pasting;

(e) the start andend dées for the posting;

(f) the employment and working conditions apgied to the posted worker;

In the drcumstances referred to in paagraph 1, the Member Sate of origin shall asgst the Member State of
posting to ensure compliance with the employment and working conditi ons appli cable under Diredive 96/71/EC
andshall, on its own initi ative, comnunicate to the Member Sate of posting the information spedfied in the first
subpaagraph where the Member Sate of origin is aware of spedfic facts which indicate possble irregularities
onthe part of the provider in relation to employment and working conditions.

Acoording to Article 24, paragraph 2,the Member State of origin has to make sure that the
serviceprovider is able to communicate specific informationto bah the state of origin and the
host state within two years of the end d the posting. Furthermore, the Member State of origin
has to assst the host Member State to ensure cmpliance with the condtions under Directive
96/7VEC and it has to exchange this information with the hast Member State when it is
suspicious of irregularities on the part of the provider regarding employment and working
condtions.

In its explanatory note, the Commisson clarifies that this provision is perfedly in line with
the Court's reasoning in Arblade becaise it reinforces the administrative cooperation ketween
states.®! However, the draft does not include sufficient guarantees in order to creae an
eff ective system or at least strengthen administrative aoperation.

The draft does not spedfy how and when the Member State of origin is going to ensure
communicaion d the spedfic information. Neither does the draft oblige the service provider
or his workers to be ale to present the documents mentioned in Article 24, pragraph 2,
sentence 1. The arrent wordings of the provision are too vague and general.

Regarding the documents listed uncer paint (f), some have argued that it isimportant to make
sure that it would include the documents regarding the adually granted employment and
working conditions, such as the working contrad, time sheds, documents regarding wage. A
mere theoretical obligation to submit the goplicable lega provisions and colledive
agreements would na be sufficient to guarantee effedive inspedions.*®? An amendment of
the text of paint (f) could clarify the scope of the obligation.
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Ancther important isaue is that control by the inspedion services of the host state relates to
working condtions in the host state. However, Article 24 implies that, where a ourtry of
origin is suspicious of irregularities on the part of the provider, it will make its assessnent and
communicae information onthe basis of employment and working condtions in the @urtry
of origin. The text of the draft does not guarantee that the information will relate to the
conditions applicable in the host state.

Finally, it does nat clealy follow from the wordings of Article 24 on pating of workers that
it does not apply anymore if the posting of workers exceeds a certain time limit and if, as a
consequence, it is not atemporary service provision anymore. In this case, the anployer will
have to comply with labour law provisions of the host state to the same extent as any
employer established onitsterritory.

Even thowgh the Commisson hes clarified that the provisions of Article 24 are
complementary to Directive 96/71/EC, the new rules on communicaion between states lack
spedfic guarantees as to efficiency, which is likely to render inspection conducted by the host
state on the basis of Directive 96/71/EC inoperétive.

3. Case-by-Case Derogations (Article 19)

Article 19 + Case-by-case derogations from the courtry of origin principle

1. By way of derogation from Article 16, andin exceptiond circumstances only, a Member State may in resped
of a provider established in another Member State take measures relating to ary of the following:

(a) the safety of services, including aspeds related to pulic health;
(b) the execise of a health professon;
(c) the protedion o pulbic padlicy, notably aspeds related to the protedion o minors.

2. The measures provided for in paragraph 1may be taken orly if the mutual assstance procedure laid down in
Article 37 is complied with and dl the foll owing condti ons are fulfill ed:

(a) the nationd provisions in accordance with which the measure is taken have nat been subjed to Comnunity
harmonisationin the fields referred to in paragraph 1,

(b) the measures provide for a higher leve of protedion of the redpient than would be the case in a measure
taken by the Member State of origin in accordancewith its nationd provisions;

(c) the Member State of origin has not taken any measures or has taken measures which are insufficient as
compared with thosereferred to in Article 37(2);

(d) the measures are propartionae.

As mentioned above, the list of grounds that justify case-by-case derogations from the country
of origin principle is more restrictive than the list of “rule of reason’ exceptions recgnised by
the European Court. One could consider including in the draft other overriding reasons of
public interest, such asthe protedion d workers, including the social protection.

The derogation from the courtry of origin principle only applies on a case-by-case basis and
in exceptional circumstances. According to the Commisgon, relying upon this derogation
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shoud be reduced to a strict minimum: only in the ésence of harmonisation at Community
level and nd in areas where other Directives exclude any derogation from the free movement
of services.'®®

Moreover, the host Member State has to follow the strict mutual asgstance procedure set out
in Article 37: it will natify the Commisson and the Member State of Origin of its intentionto
take derogatory measures and justify them before any alegation of infringement of
Community law.

It isunclea how this procedure will affed national padlicies governing labour market services.
Taking into the fad that the Commisson intends to restrict the use of this procedure to
exceptional circumstances, the provisionis nat likely to form an appropriate legal basis upon
which netional authorities can rely to justify national permit schemes governing job
placement agencies.
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V. WELFARE SERVICES & (NON-MEDICAL) CARE SERVICES

A. Scope

The Draft Services Directive avers a wide range of econamic activities that are provided for
remuneration. In the preamble, the Commisson refers to “househald support services, such as
help for the dderly’, *** but other welfare services could also fall within the ambit of the draft.

As in the cae of health care services, services of welfare care shoud be excluded from the
scope of the draft: welfare services coud na be asmilated with naions that ignore its
spedfic charaderistics.'® They refer to the three party model (patient, welfare cae provider
and payer), to the information asymmetry between petients and care provider and the fact that
they are financed by public fundng. Furthermore, they suggest that national authorities
shoud cortinue to be entitted to regulate these services in order to ensure quality,
aff ordabili ty and aacessto these services.*®®

It istrue that the European Court has already assessed the compatibili ty of national legislation
governing the acessto a socia welfare system with the EC Treay provisions governing the
freemovement of services.'®” But at the same time, it stressed that Member States retain their
independence to organise their social seaurity systems,*®® which includes the organisation of
social welfare systems.*®°

According to the preamble of the draft, activities performed, for no consideration, by the State
in fulfilment of its social, cultural, educaional and legal obligations are excluded from the
scope of Article 50 EC and therefore from the scope of this Diredive.!’® Even though the
Commisgon vaguely refers to the socia resporsibility of the state, it does not clealy mention
the organisation d asocial welfare system; Article 2 of the draft excludes it neither.

As we pointed ou before, the Commisgon shoud na only take into the consideration the
European Court's rulings but also its own engagements in Community initi atives, such as the
process of consultation ona European Statute on services of genera interest. In its White
Paper on services of general interest, the Commisson is expresdy suppating the view “that
the personal nature of many social and hedth services lead to requirements that are
significantly different from the network induwstries!*™ Furthermore, it adopts the full
recognition d the general interest in socia and hedth services as the basis for a wherent
palicy. It schedules an approad to identify and recgnise the typicad features of social and
hedth services of genera interest and it offers to facilitate further cooperation between
Member States on hedth services and hedth care.* "2

It is highly questionable whether including welfare services in such a horizontal diredive on
the internal market of services corresponds to the dedarations made by the Commissionin its
White Paper. Even though the Commission says that the draft is not forcing Member States to
open services of general interest to competition.'”® it impaoses a heavy burden on retional
authorities to screen their regulations governing the acess to and the exercise of welfare
services onthelr territory.

42



Welfare services require a spedfic approad in a separate Community instrument and these
services ioud be excluded from the horizontal measures of the Draft Services Directive.

Excluding of welfare services from the Draft Services Diredive would bring it closer to the
engagements of the Commisgon in its White Paper. In order to exclude these services, the
text of the Draft Services Diredive has to be modfied. Welfare services could be
incorporated as an excluded adivity under Article 2. As we drealy pointed ou regarding
hedth services, there ae different ways to define these services: one option is to include an
exhaustive description of welfare services. Another option is to exclude these services in so
far they are delivered within a system based onthe principle of national solidarity in that it is
partly or completely funded from socia security contributions and aher State fundng.

The exclusion d these services would imply that they escape the horizontal measures of the
draft on the establishment of service providers and the provision d services, bu, at the same
time, they would still be subjed to the EC Tredy provisions on the free movement of services
andto their interpretation by the European Court.

B. Freadom of Establishment

National regulations governing the acess to and the exercise of welfare services on the
national territory will have to assessd in the light of the rules on authorisations shemes
(Articles 9-13) and the prohibited requirements and the requirements to be evaluated (Articles
14-15).

Regarding welfare services, most of the Member States only know the distinction between
puldic end private sedor. Some States, such as Belgium, have amore complex system of
delivering welfare services. For instance, the Flemish system of welfare care is organised
either by non-profit organisations that receve subsidies either by the state itself. In Flanders,
there ae only a few commercial adors (f.i. private day-care centres, private old people's
homes). In the day care sedor, commercia adors are excluded from government fundng.
Nevertheless private day-care centres can provide services in the same way as the subsidized
centres do. In specia youth care and asgstance to disabled persons, there are no commercial
adors.

In order to safeguard affordability, quality and acacess to welfare services, the Flemish
authorities rely upon an extensive set of permit, subsidy and quality requirements. According
to Article 9, paragraph 2 of the Draft Services Diredive, all these requirements will have to be
screened and mutually evaluated against the aiteria of non-discrimination, necessty and
propartionality.* ™ Given the fadt that most Member States only make the distinction between
puldic and private sector, it is uncertain whether they will survive this creening test.

National and regional requirements vary depending on whether or not initiatives are
subsidized.*”® Regarding non-subsidized initiatives, the question is to what extent Flemish
authorities can continue to make initiatives subjed to requirements. Can they for instance
make tax deduction for costs of day-care subjed to condtions relating to supervision by an
official institution?"®
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Regarding subsidized initiatives, the question arises whether restrictions have to be lifted in
order to alow private adors to have accessto these initiatives. Indeed, the provisions on the
freedom of establishment threaen the aurrent national subsidy requirements. Even though the
Commisgon says that the draft is not forcing Member States to open services of general
interest to competition;}”” it obliges national authorities to screen their subsidy regulations
governing welfare services, which could lead to opening the delivery of welfare services to
free @mpetition between private adors.

The European Court has been reluctant to turn this threa into redity. In the Sodemare case, a
profit making company established in Luxembourg wanted to run dd people's homesin Italy
and argued that it could benefit from the same reimbursements from Itali an authorities as non
profit organisations. The Court stated that, in order to achieve the social objedives of its
socia asgstance system, a state was entitled to limit the scope of contrading to nonprofit
making private operators.!’® Even though the Court has recognised the power of nationd
authorities to arganise a social welfare services on this particular occasion, it remains
uncertain whether al national subsidy requirements will be ale to passthe screening test of
non-discrimination, reaessty and propationality included in the Draft Services Directive.

Other sets of permit requirements that will be submitted to pee review processare the rules
relating to hedth inspedions of employees. In Belgium for instance, the Law on Well-Being
at Work entitles medicd inspedion sedions of internal or externa 3revention and protedion
at work® services (within companies) to perform medicd inspedions. The regional authorities
have established a system of permits for medicd inspedion sedions. Permits can be granted
for a spedfic company, for a spedfic region (province Flanders), bu not for the eitire
Belgian territory.

Today, only non-profit organisations can operate as an external service. In ac@rdance with
Article 15 of the Draft Services Directive, this requirement will have to be evaluated against
the principles of non-discrimination, recessty and propationality. The same gplies to many
of the permit requirements for these non-profit organisations:*"®

- Restricting the social objedive of nonprofit organisations to managing the ecternal
service

- External services cannot have any interest in companies in which they perform
inspedions;

- Subcontrading or contracting out is prohibited;

- Medicd inspedion sedions canna be alega person;

- Medicd inspedion hes to be managed by a prevention adviser who meds the
requirements <t ou in the Royal Decreeon external services;

- Spending of the income of servicesis regulated;

- Fixed minimum tariff;

- Requirements fixing a minimum number of employess,

- Quality requirements (ISO 9001in 2006;

- Condtions relating to organisation and equipment of services;

- Requiring prevention advisers to have specific qualificaions;

- Management by a doctor-diredor;

Finally, national regulations governing the exercise of specific types of welfare are services

will have to be made subjed to a similar evaluation. Some governments in Europe, such as
the Flemish government, provide for a spedfic social insurance regime to cover the wsts of
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daily carethat is needed for people that have a reduced capacity to take cae for themselves. A
typicd feature of this care insurance system isthat it intends to cover the sts of non-medicd
cae. Provided that they comply with a series of minimum criteria, commercial companies can
be resporsible for the organisation o care insurance'®® Moreover, care services can be
delivered by non-professional providers (volunteer aid)*® or by professonal providers. The
evauation will apply to the minimum requirements impased uponcompanies organising care
insurance & well as on professonal care providers.

C. Freedom to Provide Services
1. Courtry of Origin Principle (Article 16)

Regarding the country of origin principle, some have epressed their concerns abou the
quality of services offered by certain care providers established in another Member State.
They would na have to comply with national quality requirements applicable to providers
established in the Member State in which care is provided.'®? Maintaining national rules on
quality requirements is justified by the need to prevent unfair competition between care
providers established onnationa territory and providers establi shed in another Member State.

The Member State in which the provider of welfare services is established will aso be
resporsible for supervising the services delivered by him in ancther Member State. This
principle has to be read together with the provisions on mutual assstance between Member
States (Article 35-6), on quality of services (Article 26-33) and with measures on self-
regul ation among service providers themselves (behaviour codes) (Article 39). Aswe drealy
pointed regarding other services, the provisions on supervision by this Member State and
mutual assstance between Member States are drafted in very vague wordings. The text does
not ensure that the country of origin will monitor the adivities performed by the cmpanies
established in another Member State, which is necessary to set up an effective system of
supervision and mutual asgstance

Finally, it is not sure whether the puldic authorities of the Member State in which the provider
of welfare services is established are motivated to control welfare services regarding
inhabitants of anather Member State and whether they are legitimatised to doso. Furthermore,
as with health services, one could wonder whether the courtry of origin has to be held
acounable for the behaviour of providers of welfare services established on their national
territory regarding citi zens of another Member State.

2. Derogations

Articles 17 — General Derogations from the country of origin principle
Article 16 shall not apply to the following:

(17) specific requirements of the Member State to which the provider moves, that are directly linked to the
particular characteristics of the place where the service is provided and with which compliance is indispensable
for reasons of public policy or public security or for the protection of public health or the environment;
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Article 17, paragraph 17 provides a general exception to the wurtry of origin principle in
case of pulic hedth. However it is restricted to speafic requirements that are diredly linked
to the particular characteristics of the placewhere the serviceis provided. It remains uncertain
whether this exception also covers institutions that deli ver welfare services, such as homes for
the dderly. Regarding hedth inspedions at work, it is equally uncertain whether this
derogation allows the host Member State to impaose requirements upon medicad inspedion
sedions of companies that are establi shed in another Member State.

3. Asaumption d Hedth Care Costs (Article 23)

Article 4 + Definitions

(10) 2%hospital care® means medical care which can be provided only within a medical infrastructure and
which namally reguires the accomnodation therein of the person receving the care, the name, organisation
andfinancing of that infrastructure beingirrelevant for the purposes of classfying such care as hospital care.®

Article 23 d the Draft Services Diredive intends to codify specific rules on the
reimbursement of costs to petients for hedth care enjoyed in another Member State. In
acordance with the European Court's rulings, it makes a distinction between assumption o
hospital cae and na-hospital cae. In its definition d hospital cae, the Commisson
spedficdly refers to medicd cae. It is uncertain whether Article 23 also applies to costs
relating to care services that are qualified as nonrmedicd services in the national sphere. The
Flemish care insurance for instance is sid to cover the costs of non-medicd care. It is not
clea whether the national distinction between medicd and nonmedical care mincides with
the distinction included in the draft.
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V1. TRANSPORT SERVICES/TAXI| SERVICES/PORT SERVICES

A. Scope

Article 2 £ Scope
2. 2This Dirediveshall not a pply to the following ectivities:®

&c) transport services to the exent that they are governed by other Comnunity instruments the legal basis of
which isArticle 71 a Article 80(2) of the Treaty.°

According to Article 2, paragraph 2, transport services are excluded from the scope of the
Draft Services Directive. However, they are only exempt from its provisions to the extent that
they are ruled by Community instruments based onArticle 71 and Article 80 (2) EC (common
transport palicy).

The Commisgon clarifies that it only intends to cover specific transport services that fall out
of the scope of common transport palicy provisions, such as cash-in-transit (i.e. transport of
cash) and transport of deceased persons.'®® However, these ae not the only services that fall
out of the scope of common transport palicy. The following adivities will be subjed to the
diredive:

- Transport services carrying a maximum weight of 3,5 tons. courier services, taxi
services

- National passenger transport services by train

- Regiona andlocd pubic transport services

- Port services

According to the European Court, emergency transport services and patient transport services
by medical aid organisations can be qualified as econamic adivities for the purposes of
application o competition rules.*®* Given the arrent wordings of Article 2, paragraph 2
these services also fall under the scope of the draft, even though the Commisson claims that
they are excluded.*®®

In an explanatory note, the Commisgon clarified that port services would be excluded from
the scope of the draft, but it does not appea from the text of the draft.*®® The directive will not
apply to dack workers as such, bu the foll owing port services would fall within the scope of
the draft:*®’

- Management of port sites, providing harbour infrastructure;

- Tedwnicd and rautical services (such as piloting services and fastening/releasing
services)

- Treament of goods and services delivered to passengers

- Other services like drinking-water distribution, bunlering, waste management,
shipping agency and dspatching.
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Finally, it is clear that taxi services are dso economic adivities provided for a awnsideration.
As a onsequence, they will fall within the scope of this Diredive even though an explanatory
note of the Commisson claims that it would exclude urban transport.*®®

In order to bring lega certainty as to which transport services fal within the scope of the
draft, it is clea that the text of Article 2 neals to be modified, for instance by adding new

paragraphs.
B. Freadom of Establishment

Various national regulations governing the accessto and the exercise of spedfic transport
services, such as taxi services and port services, will have to comply with the rules on
authorisation schemes (Articles 9-13) and the prohibited requirements and the requirements to
be evaluated (Articles 14-15).

Regarding port services, national officials argue that the condtions of the Draft Services
Diredive do nd take into acourt the spedfic factual and legal features of the port industry,
such as ports.*®® They are of the opinion that the draft shoud clearly exclude port services
from its sope because it does not contain sufficient safeguards to take into acount these
spedfic feaures.

The term "authorisation scheme' in Article 4, paragraph 6 for instance dearly refers to a
formal or an implied decision from a @mpetent authority. It is uncertain whether it also
covers contrads between port authorities and pat undertakings (such as domain concessons
and concessons of pubic service).**° In order to clarify the exad interpretation o this nation,
the text of the draft should be anended. In the event that these mntrads fall within the scope
of the draft, al national regulatory schemes governing the exercise of port services will have
to comply with the rules on administrative simplificaion and authorisations <hemes.
Furthermore, Member States will have to cancd prohibited requirements enlisted in Article 14
from their national port regulations. Article 14 (5) for instance prohibits the cmpetent
authority to apply an ecnomic test ona cae-by-case basis before granting an authorisation. It
would imply that national and regional port authorities will not have the posshbili ty anymore
to take into acmurt the econamic neads of the development of their ports.***

In many courtries, taxi services are subjed to national permit requirements on quality,
viability, profitability, solvability and pofessional skills. Many nationa professond
federations argue that they also have to be excluded from the scope of the draft because taxi
services are locd adivities of pulic use. However, uncer the aurrent version d the draft, they
will be made subjed to the establi shment requirements of the draft.

C. Freedom to Provide Services

The ourtry of origin principle implies that undertakings established in a Member State ae
entitled to provide aoss-border services withou having to comply with rational regulations
of the host State in which they deliver services. The national provisions relate to the acessto
and the exercise of a service ativity, such as the behaviour of the provider, the quality or the

48



content of the service advertising contrads and the provider's liability. Many transport
officials argue that the description d the scope of the country of origin istoo vague: it would
not allow assessng the impad on specific industry regulations, such as port regulations. For
instance it is unclea whether Member States can continue to impose @ndtions as to
qualification d staff, such as licence condtions for pilots in pats. At the same time, the
courtry of originis aso said to generate the necessary problems of appli cation and control.

Many fear that the wuntry of origin could endanger seaurity, efficiency, productivity and
social stability in national/regional ports.*®® They particularly refer to its potential impad on
the protedion d port work. In Belgium for instance, the law of 8 June 1972 a@ganises dock
work. Article 1 of this Law states that dock work in pat areas can only be performed by
recognised dackers. According to the European Court, Belgian port workers have to be
considered as individuals, na as an undertaking, a group o an association. They are workers,
not self-employed.’®® It implies that dockworkers are not direaly affeded by the draft, but
only through requirements imposed upon unértakings employing them.

Member States hosting transport services, such as taxi and pat services, could rely uponthe
genera derogations included in Article 17 d the Draft Services Diredive. According Article
17 (17) for instance, the courtry of origin principle shall not apply to speafic requirements
that are diredly linked to the particular charaderistics of the place where the service is
provided and with which compliance is indispensable for reasons of puldic policy or puldic
seaurity or for the protedion d public hedth or the environment shal not apply. In the
preanble of the draft, the Commisgon only refers to occupying or using the puldic highway,
the organisation d pulic events or the safety of buil ding sites.*®* But national port authorities
point out that this provison could cover national provisions on condtions regarding safety,
seaurity and environmental protedion of port areas. Here again, it is drongly advisable that
the text would be anended in order to clarify the read of this derogatory provision.
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VIl . SURVEILL ANCE/ SECURITY SERVICES

A. Scope

Given the very broad definition d the notion o service, it is clea that seaurity services
performed by private undertakings also fall within the scope of the Draft Services Diredive.
These services are not expresdy excluded from its sope and the Commisson hes clarified
that they are mvered by the mncept of service®® On severa occasions, the European Court
has already examined national regulations on private seaurity adivities in the light of the
provisions of the free movement of services.!?®

The Draft Services Diredive does not apply to those adivities that are directly and
spedficdly conrected with the exercise of official authority in the sense of Article 45 and 55
EC.1" Acoording the European Court, activities of seaurity firms, security systems firms and
internal seaurity services do nd fall under Article 45, they merely make acontribution to the
maintenance of pubic security.*®®

B. Freadom of Establishment

Many national regulations on rivate security adivities require seaurity firmsto dispose of a
prior authorisation before they can exercise their adivities on the national territory. These
regulations intend to guarantee high quality standards of security firms operating on the
national territory and a high level of professonalism among the staff employed by these
firms. Nationa authorities will have to bring their authorisation schemes into line with the
establi shment requirementsincluded in Article 9 to 15 d the Draft Services Diredive.

Severa national regulations have alrealy been found contrary to the EC Treay provisions on
the free movement of services. Regarding the Spanish regulation, the European Court held
that the foll owing requirements could na be justified onthe grounds of public pdlicy, puldic
seaurity or puldic hedth: the requirement that seaurity companies had to be constituted in
Spain, the requirement that diredors and managers sroud reside in Spain and the requirement
that seaurity staff had to possess Spanish nationdity.**® It also clarified that the residence
requirements could na be justified by the imposshility for Spanish authorities to monitor
eff ectively the activities of these undertakings. Chedks could still be caried ou and penalties
could still be imposed regardiessof the exad placeof residence of its diredors. Payment of
penalti es could also be secured by a guaranteeto be provided in advance*®°

Similarly, several requirements of the Belgian regulation governing private seaurity adivities
have been foundcontrary to the EC Treaty provisions on the free movement of services:?* the
requirement that seaurity undertakings had to have their place of businessin Belgium, the
requirement that the management and staff of these undertakings had to have their permanent
or habitual residence in Belgium and the requirement that each member of personnel had to
cary an identification card.
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The European Court stresses that a restriction to the freedom to provide services can orly be
justified by puldic interest and applied to all persons and undbrtakings operating in the
territory of the Member State where the service is provided, in so far as that interest is not
safeguarded by the rules to which the provider of such a service is subjed in the Member
State where he is establi shed 2%? By requiring al undertakings to fulfil the same mnditions for
obtaining prior authorisation a approval, the Belgian legislation had made it impossble to
take into acourt obligations to which the person providing the service is already subject in
the Member State in which heis establi shed.

The requirement that national regulations have to take into ac@urt the obligations to which
the person providing the service is aready subjed in the Member State in which he is
established isalso included in Article 10, paragraph 3 d the Draft Services Diredive.

Foll owing the Court's judgment, the Belgian law on seaurity firms was modified by the Law
of 9 June 1999 it abdlished the requirement of having its place of business on retiona
territory as well as the residence requirement for staff and it introduced requirements of
establi shment and residencein a aurtry of the European Union. The Court did nd condemn
the national system of prior authorisation as such; the system remains into placein the new
Belgian Law of 7 May 2004 on pivate seaurity.?>® Furthermore, urder the new law, staff is
still required to carry a identificaion card. However, in order to be granted such a card,
members of staff that do nat have their residence in Belgium, have to comply at least with
condtions that offer equivalent safeguards to the ones applying to members residing in
Belgium.

National regulations maintaining prior authorisation schemes will have to be screened in
acordance with Article 9 and comply with the requirements of Article 14 and 15.1t is true
that many requirements will presumably comply with the cndtions of nondiscrimination,
necesgty and proportionality, bu so far, there is legal uncertainty as to the outcome of this
screening test.

At the same time, ore should remember that the prohibited requirements of Article 14 do rot
only require adlishing any discrimination besed on rationdity and residence It also
comprises non-discriminating measures restricting the aoss-border provision d services.
Furthermore, representatives of surveill ance services have agued that certain requirements
shoud be qudified as requirements to be evaluated (Article 15) rather than prohibited
requirements (Article 14). According to Article 14(7) for instance Member States are
prohibited to impose the obligation to provide or participate in afinancial guarantee or to take
out insurance from a service-provider or body established in their territory, whereas it could
be agued that this obligation is justified to proted workers and to guarantee that a service
provider is fulfilli ng his financial obligations.?**

C. Freedom to Provide Services

National prior authorisation schemes on private security services are likely to be sidelined by
the courtry of origin principle. According to this principle, seaurity undertakings established
in ore Member State are entitled to provide services in another Member State without having
to comply with any additional condtions of this State.
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Given the ladk of harmonisation at the EU level, representatives of survelll ances undertakings
regret the fad that the Draft Services Diredive does naot expresdy include the ondtion d
mutua reaognition ac®rding to which so cdled equivalent authorisations are aitomatically
recognised in other Member States.?®®

The Draft Services Diredive m@ntains a series of derogations to the courtry of origin
principle. As mentioned above, the Host Member State can follow the mutual asgstance
procedure in order to justify case-by-case derogations (Article 19). Additionally, the principle
does not apply to cash-in-transit services during a transitional period (Article 18, par 1(a)). It
will apply as oon as the matter is harmonised and, in any event, after 1 January 2010.Within
one year after the entry of force of the diredive, the Commisson will have to assesswhether
it should take the initiative for harmonising rules on the exercise of cash-in-transit services.

In various dates, such as Belgium, national regulations governing the delivery of cash-in-
transit services include spedfic guarantees to proted pullic seaurity, such as fixing the
number of seaurity personrel of transports, the arms on board of the vehicle, the use of
seaured baxes. The draft does not provide any guarantees that the cash-in-transit services will
be harmonised. It implies that the aurtry of origin principle will apply to these services after
1 January 2010 in the absence of any harmonisation, which would endanger national
regul ations designed to safeguard publi c seaurity onthe national territory.
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VIII. CONCLUSIONS

The Draft Services Directive esentially intends to elimi nate the barriers to the freemovement
of services and guarantee providers, particularly SMEs, and recipients legal certainty
necessary for the free provision d services between Member States. The study shows that the
current draft is likely to crede legal uncertainty for both the providers and reapients of
services, unessit takesinto acourt the foll owing observations.

- SCOPE OF THE DRAFT. The scope of the Draft Services Directive is very broad. It appliesto
services supdied by providers established in aMember State. The nation of “service' includes
any self-employed activity, as referred to in Article 50 EC, consisting in the provision d a
service for consideration. The provisions of this horizontal draft do rot take into accourt
typicd feaures of certain services, such as headlth care services, welfare services and labour
market services. They could to lead to the deregulation d national markets governed by
national provisions including quality and subsidy requirements withou any form of
harmonisation and coordination. For instance, the text of the draft does not contain sufficient
guarantees that it will safeguard the right to manage social seaurity systems, such as hedth
cae systems and social welfare systems. Excluding these services from the draft would
cetainly bring it closer to the engagements of the Commisgon in its White Paper on services
of general interest.

Transport services are exempt from the draft to the extent that are governed by common
transport palicy. The Commisson hes clarified that it only intends to cover spedfic transport
services, but according to the text of the Draft Services Diredive, it still covers a wide range
of transport adivities auch as transport services carying a maximum weight of 3,5 tons,
national passenger transport by train, regional and locd pubic transport and port services.

- RELATIONSHIP WITH OTHER COMMUNITY INITIATIVES. There is a lack of coordination
between the Draft Services Diredive and aher Community initiatives. On the one hand, the
draft partly covers and conflicts with the provisions of existing Community instruments, such
as Diredive 96/7VEC on the posting of workers and EEC Regulation 140871 on the
application d social security schemes. On the other hand, it anticipates a number of
forthcoming Community initiatives, such as the high level refledion process on patient
mobhili ty and hedth care devel opments in the European Union, the Commisson's White Paper
on services of general interest, the Commisgon's communicaion on the propcsa for a
Diredive on the regnition d professona quadificaions, the proposal for Diredive on
working condtions of temporary workers, the Green Paper on the mnversion d Rome |
Convention into a Community instrument and the Rome Il Draft Regulation establi shing rules
on conflict of laws as regards contractual and nan-contradual obligations respedively.

- COUNTRY OF ORIGIN PRINCIPLE AND MINIMUM HARMONISATION. The applicaion d the
courtry of origin principle implies that a service provider will be nolonger subjed to the host
state's regulations governing accessto and exercise of service and itS supervisory measures.
This gudy argues that the provisions of the draft do nd establish a sufficient level of mutual
confidence between Member States, which is necessary for the gplication d the courtry of
origin principle. It suggest that further harmonisation at the EU level is needed in the field of
minimum quality norms, protedion d pulic order, minimum vocdional training and
professonal qualification requirements and supervisory mechanisms.
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Further harmonisation also pays an important role in the light of the derogations to the
courtry of origin principle. Regarding case-by-case derogations for instance, the draft
substantially limits the grounds on the basis of which a Member State can take measures
relating to a provider established in another Member State and introduces a mutual asgstance
procedure for exceptional circumstances. Under Community law, a Community measure
governing a spedfic matter becomes the only framework of judicial review provided that it
deds with the matter exhaustively. The draft does not contain a sufficient level of
harmonisation in arder to replace the EC treay provisions: it incorporates the fundamental
principle of free movement of services but, at the same time, it reduces the scope of the
grounds of ‘rule of reason’ exceptions. Without any further harmonisation at the EU level,
there is alegal tension between Draft Services Diredive and the EC treay provisions on the
freemovement of services.

- POSTING OF WORKERS. According to Article 17 (5) of the draft, the courtry of origin
principle does nat apply to matters covered by Diredive 97/71/EC. The draft confirms the
resporsibili ty of the hast Member State to condict inspedions and to enforcethe employment
and working condtions applicable under Directive 96/7V/EC. But at the same time, it
prohibits from making service providers subjed to oHdigations such as to oltain an
authorisation and a registration, to make adeclaration and to hdd and kegp employment
documents in its territory. Furthermore, it introduces a system of communicaion and
assstance which ladks sufficient guarantees to set up an effedive and efficient system of
administrative cooperation between Member States. The Draft Services Diredive is likely to
render the inspedion conducted by the hast Member State on the basis of Diredive 96/71/EC
inoperative.

- RECOGNITION OF REGIONS' COMPETENCES. In many Member States, such as Germany, Spain,
Austria, United Kingdom and Belgium, constitutions empower regions to take legidative
measures in areas of adivities that are cvered by the Draft Services Diredive. The Draft
Services Diredive dealing with these barriers smply ignores the regional padlicy level. The
text of the draft does no longer allow regions to issue permits that are only applicable in their
own region. Furthermore, the provisions of the draft do nd clarify that Member States can
organise aministrative simplificaion measures, such as the single points of contad, in
acordance with their form of government (i.e. federal state).

Including these observations in the provisions of the Draft Servicesis of crucial importanceto
transform it into a balanced Community instrument. It will suppat increasing crossborder
trade in services and stimulate e@namic growth and sustainable jobs, but at the same time it
will resped the regul atory competences of Member States in areas uch as hedth, welfare and
culture and nd endanger pulic hedth, pubic searity, enforcement of host state working
condtions and consumer protedion standards within the European Union.
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