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SUMM ARY 

 
 
In January 2004, the European Commission introduced a proposal for a Directive of the 
European Parliament and of the European Council on services in the internal market 
(hereafter ‘Draft Services Directive’ ). It intends to create a general legal framework in order 
to eliminate existing barriers to the freedom of establishment for service providers and the 
free movement of services between Member States. The establishment of a genuine internal 
market in services is considered to be a key step in the process launched by the Lisbon 
European Council to make the EU the most competitive and dynamic knowledge-based 
economy in the world by 2010.  
 
The Draft Services Directive is based on a horizontal approach: it establishes a general legal 
framework that is applicable to all economic activities involving services. This approach is 
revolutionary in the sense that it breaks with the tradition of sector-specific internal market 
instruments that have been applied to a number of services in the past. Considering the broad 
scope of the Draft Services Directive, it will have a very substantial impact on many services 
areas in the European Union. The notion of service includes any self-employed activity 
consisting in the provision of a service for consideration. Only some services are expressly 
excluded from the Draft Services Directive: financial services, electronic communication 
services and networks and transport services to the extent that they are regulated under the 
common transport policy. The broad range of activities covered by the draft combined with 
the far-reaching nature of the measures to eliminate barriers to cross-border services, will 
seriously restrict national regulatory competences.  
 
 
GENERAL LEGAL OBSERVATIONS  
 
Even though the draft essentially aims at bringing legal certainty necessary to facilit ate the 
establishment of service providers, particularly SMEs (Small and Medium Enterprises) in 
other Member States and to encourage them to provide their services in other Member States, 
many of its provisions are likely to create legal uncertainty for both the providers and 
recipients of services. In order to deal with this concern, the following observations need to be 
taken into account.  
 
- Legal base and scope. The Draft Services Directive is based on two EC Treaty provisions: 
Articles 47 (2) and 55. They entitle the Council to adopt directives to make it easier for 
persons to take up and pursue activities as self-employed persons. Given the broad 
explanations of notions such as services and obstacles, it could be questioned whether the 
legal basis covers the current version of the proposal.  
 
The definition of services included in the draft seems to go further than the European Court’s 
interpretation. Even though activities concerning goods and the distribution of goods have not 
been recognised by the Court as a separate service activity, they fall within the notion of 
service according to the draft. Furthermore, it is questionable whether it is appropriate to rely 
upon the notion of service that has been developed by the Court of Justice on a case-by-case 
basis to delimit the scope of a regulatory Community instrument, such as a horizontal 
framework Directive.  
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As to the notion of obstacles, the Draft Services Directive also goes further than the 
interpretation provided by the European Court. To quali fy a restrictive measure as an obstacle, 
the draft takes into account the indirect effect on other market participants.  
 
Finally, in so far the draft deals with the rules on the applicable law on contractual and non- 
contractual obligations, it is highly questionable whether Article 47 (2) and 55 EC constitute 
the appropriate legal basis. The entitlement to take regulatory measures in the field of judicial 
cooperation in civil matters having cross-border implications is derived from Article 61(c) 
and 65 EC. Therefore, the provisions of the Draft Services Directive that cover the Rome I 
and II provisions on rules of conflict of laws rather fall under the latter legal basis.  
 
- Subsidiar ity. The Draft Services Directive has repercussions for specific policy areas - such 
as health care and culture – which only fall within the complementary competence of the 
Community. The draft does not contain suff icient guarantees that the power of the Member 
States in these matters will be respected.  
 
According to Article 152, par 5 EC, Community policy initiatives have to fully respect the 
responsibiliti es of Member States for the organisation and delivery of heath services and 
medical care. Regarding cultural activities, Article 151 limits Community action to supporting 
and supplementing the action of Member States in four specific areas.  
 
Finally, in its White Paper on services of general interest, the Commission recognized the 
importance of respecting the principle of subsidiarity. However, the horizontal Draft Services 
Directive is li kely to restrict the essential role of Member States and regional and local 
authorities in the area of services of general interest, particularly social and health services. It 
is true that the draft does not force Member States to open services of general interest to 
competition. However, it will seriously affect national planning policies and permit schemes 
by obliging Member States to screen their requirements and, if necessary, abolish them.   
 
- Propor tionality. The measures included in the Draft Services Directive will have important 
repercussions for national regulations governing the establishment and the provision of 
services. Regarding at least some measures, it is doubtful whether the proportionali ty test is 
met. This is the case for administrative simpli fication measures on access to and exercise of a 
service activity as well as for the incorporation of the country of origin principle. As regards 
the exceptions to the country of origin principle, the list of grounds of exceptions included in 
the draft is far more restrictive than the ‘rule of reason' grounds recognised by the European 
Court. Finally, the draft introduces alternative methods – procedures of mutual evaluation and 
mutual assistance - to ensure the transposition of many of its requirements, which go against 
the traditional role of the Commission in the framework of infringement procedures in Article 
226 EC. These methods require Member States to justify its measures before any allegation of 
an infringement of Community law.  
 
- Relationship with other Community initiatives.  There is a lack of coordination between 
the Draft Services Directive and other Community initiatives. On the one hand, the draft 
partly covers and conflicts with the provisions of existing Community instruments, such as 
Directive 96/71/EC on the posting of workers and EEC Regulation 1408/71 on the application 
of social security schemes. On the other hand, it anticipates a number of forthcoming 
Community initiatives, such as the high level reflection process on patient mobili ty and health 
care developments in the European Union, the Commission's White Paper on services of 
general interest (and maybe eventually a framework Directive), the Commission's 
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communication on patient mobil ity and health care developments in the European Union, the 
proposal for a Directive on the recognition of professional quali fications, the proposal for 
Directive on working conditions of temporary workers, the Green Paper on the conversion of 
Rome I Convention into a Community instrument and the Rome II Draft Regulation 
establishing rules on conflict of laws as regards contractual and non-contractual obligations 
respectively.   
 
- Recognition of regions’ competences. In many Member States, such as Germany, Spain, 
Austria, United Kingdom and Belgium, constitutions empower regions to take legislative 
measures in areas of activities that are covered by the Draft Services Directive. The Draft 
Services Directive dealing with these barriers simply ignores the regional policy level. The 
text of the draft does no longer allow regions to issue permits that are only applicable in their 
own region. Furthermore, the provisions of the draft do not clarify that Member States can 
organise administrative simpli fication measures, such as the single points of contact, in 
accordance with their form of government (i.e. federal state).  
 
- Country of or igin pr inciple and minimum harmonisation.  The application of the country 
of origin principle implies that a service provider will be no longer subject to the host state's 
regulations governing access to and exercise of service and its supervisory measures. The 
study shows that the provisions of the draft do not establish a suff icient level of mutual 
confidence between Member States, which is necessary for the application of the country of 
origin principle. It suggest that further harmonisation at the EU level is needed in the field of 
minimum quali ty norms, protection of public order, minimum vocational training and 
professional quali fication requirements and supervisory mechanisms.  
 
Further harmonisation also plays an important role in the light of the derogations to the 
country of origin principle. Regarding case-by-case derogations for instance, the draft 
substantially limits the grounds on the basis of which a Member State can take measures 
relating to a provider established in another Member State and introduces a mutual assistance 
procedure for exceptional circumstances. Under Community law, a Community measure 
governing a specific matter becomes the only framework of judicial review provided that it 
deals with the matter exhaustively. The draft does not contain a suff icient level of 
harmonisation in order to replace the EC treaty provisions: it incorporates the fundamental 
principle of free movement of services but, at the same time, it reduces the scope of the 
grounds of ‘r ule of reason' exceptions. Without any further harmonisation at the EU level, 
there is a legal tension between Draft Services Directive and the EC treaty provisions on the 
free movement of services.  
 
 
AREA-RELATED OBSERVATIONS  
 
In the absence of an exhaustive assessment of the legal repercussions of the Draft Services 
Directive, this study analyses its regulatory impact on some specific services that are sensitive 
from a socio-economic perspective: health care services, employment/labour market services, 
welfare services and (non-medical) care services, transport services and surveill ance/security 
services.  
 
- Health care services. The Draft Services Directive covers a wide range of economic 
activities, including health and health care services. However, the provisions of this horizontal 
draft do not take into account typical features of health care, such as the three party model, the 
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information asymmetry between patient and care provider, the fact that it is (partly or mainly) 
financed out of public funding and the fact that it is confined by social and public health 
considerations. The text of the draft does not contain sufficient guarantees that it will 
safeguard the national regulatory power to manage social security systems, such as health care 
systems. In its White Paper, the Commission scheduled to recognise the typical features of 
health care and facilit ate further cooperation between Member States. Excluding health care 
services from the draft would certainly bring it closer to the engagements of the Commission 
in the field of services of general interest.  
 
The national health protection schemes, including planning policies and various permit 
requirements, will have to be assessed in the light of the draft provisions on authorisations. 
Even if not all regulatory measures on health care will have to be li fted, the peer review 
process to which they will be submitted is li kely to create legal uncertainty for health care 
policy-makers and providers. Furthermore, the country of origin principle substantially 
reduces the right of national health authorities to regulate the access to, the affordabili ty and 
the quali ty of health care services on their territory. The draft contains derogations to this 
principle which directly or indirectly relate to health care. However, no specific general 
derogation allows the home state to manage its health care system. As regards case-by-case 
derogations, the draft introduces a specific notification procedure for exceptional 
circumstances only, which is not likely to justify national health care protection schemes as 
such. 
 
Finally, Article 23 of the Draft Services Directive essentially aims at converting the principles 
on patient mobili ty established by the Court of Justice into Community rules. According to 
the Commission, this provision should provide greater legal certainty with respect to the 
reimbursement of health costs to patients. However, it would have been more logical to 
incorporate these principles on patient mobility into Regulation 1408/71 EC on the 
coordination of social security systems. As soon as Article 23 enters into force, two distinct 
procedures will govern the access to health care outside the home state, which only seem to 
converge as to the conditions under which social security cover cannot be refused. But they 
are incompatible as to the application of tariffs.  
 
- Employment/Labour market services. Even though the Draft Services Directive does not 
cover employment as such, its provisions will apply to services related to employment, such 
as outplacement services and temporary employment services. It is advisable that these labour 
market services would be excluded from this draft, because the measures included in the draft 
could lead to the deregulation of national markets governed by national provisions including 
quali ty and subsidy requirements without any form of harmonisation and coordination. 
  
Several Member States have for instance established specific permit systems for job 
placement agencies to guarantee a minimum quali ty level of service and to protect the rights 
of workers. These systems will be subject to a process of peer review. Since other Member 
States do not impose a similar permit scheme, the outcome of the review is uncertain for the 
remaining national permit systems. It follows from the country of origin principle that job 
placement agencies may be encouraged to establish in less regulated Member States and 
operate from there.  
 
ILO treaty 181 on private employment agencies recognises the use of licensing systems in 
order to protect workers. According to the European Court of Justice, Member States can 
make the provision of manpower within its borders subject to a system of li censing if these 
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activities could harm good relations on the labour market and in order to safeguard the 
interests of the workforce. However, in doing so, Member States should take into account 
equivalent statutory conditions in the Member State in which the service provider is 
established.  
 
As regards the posting of workers, the country of origin principle does not apply to matters 
covered by Directive 97/71/EC. The draft confirms the responsibili ty of the host Member 
State to conduct inspections and to enforce the employment and working conditions 
applicable under Directive 96/71/EC. But at the same time, it prohibits from making service 
providers subject to obligations such as to obtain an authorisation and a registration, to make a 
declaration and to hold and keep employment documents in its territory. Furthermore, it 
introduces a system of communication and assistance which lacks sufficient guarantees to set 
up an effective and eff icient system of administrative cooperation between Member States. 
The Draft Services Directive is li kely to render the inspection conducted by the host Member 
State on the basis of Directive 96/71/EC inoperative.  
 
- Welfare services/(non-medical) care services. The Draft Services Directive also covers 
welfare services, such as household support services. However, welfare services cannot be 
assimilated with notions that ignore its specific characteristics, such as the three party model, 
the information asymmetry between patient and care provider, and the fact that it is (partly or 
mainly) financed by public funding. Even if the Commission vaguely refers to the social 
responsibili ty of the state in its preamble, the text of the draft does not suff iciently safeguard 
the national regulatory power to manage social welfare systems. As in the case of purely 
medical services, excluding welfare services from the draft would bring it closer to the 
engagements of the Commission in its White Paper on services of general interest.  
 
National regulatory schemes governing the access, the affordabili ty and the quali ty of welfare 
care will have to be assessed in the light of the draft provisions on authorisations. Even if not 
all regulatory measures on welfare care will have to be li fted, the peer review process to 
which they will be submitted is li kely to create legal uncertainty for policy-makers and care 
providers. This is particularly true in the light of the diversity between the national regulatory 
schemes governing the delivery of welfare. Most of these national schemes know the 
distinction between the public and the private sector. But in some Member States the welfare 
care system can also be organised by non-profit organisations that receive state subsidies. 
Regarding these subsidized initiatives, the peer review process could endanger national 
subsidy requirements and lead to opening the delivery of welfare care services to free 
competition between private actors.  
 
As in the case of health services, the country of origin principle substantially reduces the 
national regulatory power relating to the access to, the affordabili ty and the quali ty of welfare 
care services on their territory. The draft lacks specific derogations to this principle which are 
directly relevant to welfare care services.  
 
- Transport services/Taxi services/Por t services. Transport services are exempt from the 
draft to the extent that are governed by common transport policy. The Commission has 
clarified that it only intends to cover specific transport services. But the current text of the 
Draft Services Directive implies that it will cover a wide range of transport activities such as 
transport services carrying a maximum weight of 3,5 tons, national passenger transport by 
train, regional and local public transport and port services. At the same time, the text does not 
take into account the typical features of certain service industries, such as the port industry. In 
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order to bring legal certainty as to which transport services are covered by the draft, the 
provisions on the scope of the draft have to be modified.  
 
- Surveill ance/Secur ity services. Security services performed by private undertakings are 
economic activities performed for a consideration and fall within the scope of the Draft 
Services Directive. Many national regulations require security firms to have a prior 
authorisation before they can exercise their activities on the national territory. These national 
prior authorisation systems will be subject to the peer review process. Here again, the country 
of origin principle may encourage security undertakings to establish in less regulated Member 
States and operate from there. The text of the draft does not guarantee that authorisations from 
the country of origin will only be automatically recognised in a host Member State if they are 
granted in accordance with equivalent statutory conditions.  
 
As regards cash-in-transit services, the draft provisions provide a transitional derogation to the 
country of origin principle: it will only apply after 1 January 2010. If the Commission decides 
to initiate proposals for harmonisation within a year after the entry of the Directive, the 
principle will apply after the date of application of these harmonisation instruments. The draft 
does not provide any guarantees that the cash-in-transit services will be harmonised. It implies 
that the country of origin principle will apply to these services after 1 January 2010 in the 
absence of any harmonisation, which would endanger national regulations designed to 
safeguard public security on the national territory.  
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I . INTRODUCTION  

 
 
In January 2004, the European Commission introduced a proposal for a Directive of the 
European Parliament and of the European Council on services in the internal market 
(hereafter ‘Draft Services Directive'). 1 The objective of the proposal is to create a legal 
framework in order to eliminate existing barriers to the freedom of establishment for service 
providers and the free movement of services between Member States.  
 
Considering the broad scope of the Draft Services Directive, it is li kely to have a substantial 
impact on many services areas in the European Union. It applies to ‘services supplied by 
providers established in a Member State' (Article 2, 1°). The notion service includes any self -
employed activity consisting in the provision of a service for consideration (Article 4 (1)). 
Only a few services are expressly excluded: financial services, electronic communication 
services and networks and transport services to the extent that they are regulated under the 
common transport policy (Article 2, 2°).  
 
In order to eliminate the obstacles to the internal market of services, the proposal introduces a 
wide range of measures. Regarding the freedom of establishment, it provides measures to 
facilit ate the administration related to establishment: simpli fication of procedures, setting up 
single points of contact and enabling access to procedures by electronic means (Articles 5-8). 
In addition, it introduces principles on the conditions and procedures of national authorisation 
schemes (Articles 9-13). Finally, it prohibits national authorities to maintain specific 
restrictive legal requirements and it establishes the duty to assess the compatibili ty of certain 
other legal requirements with the conditions of non-discrimination, necessity and 
proportionali ty (Articles 14-15).  
 
Regarding the freedom to provide services, the proposal introduces the country of origin 
principle, according to which a service provider is subject only to the law of the country in 
which he is established and Member States may not restrict services from a provider 
established in another Member State (Article 16). This principle is accompanied by 
derogations, which are general, temporary or applicable on a case-by-case basis (Articles 17-
19). It safeguards the right of recipients to use services from other Member States by 
prohibiting restrictive measures imposed by their country and by providing a mechanism of 
assistance to recipients.  
Finally, specific provisions apply to the assumption of health care costs and the posting 
workers. Article 23 intends to clarify the circumstances in which a Member State can make 
reimbursement of the costs of health care provided in another Member State subject to 
authorization, in accordance with the European Court's rulings. As to the posting of workers, 
Article 24 allocates the tasks between the Member State of origin and the Member State of 
destination and establishes the applicable supervision procedures.   
 
These measures on the fundamental freedoms are complemented with measures enhancing 
mutual confidence between Member States. The draft schedules additional harmonisation on 
vital issues such as consumer protection (Article 40). It sets out a series of measures for 
promoting the quali ty of services, such as information on providers and their services, 
professional insurance and guarantees and a prohibition on commercial communications by 
regulated professions (Articles 26-33). It encourages mutual assistance between national 
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authorities and an effective supervision between Member States (Articles 34-38).  Finally, the 
proposal encourages the drawing up of codes of conduct particularly regarding commercial 
communications by regulated professions (Article 39).  
 
This report intends to synthesize the legal repercussions of the Draft Services Directive. It 
contains specific area-related observations about the implementation of the draft. Particular 
attention is given to health care services, employment/labour market services, welfare 
services and (non-medical) care services, transport services and surveill ance/secur ity 
services. It will focus on the impact of the draft on the national regulatory schemes of 
subsidy, permit and quality requirements. In order to facilit ate the impact study in each sector, 
three main issues will be discussed: scope, freedom of establishment and freedom to provide 
services.  
 
Before examining the impact on national services regulations, one needs to draw the attention 
to a series of general legal observations. These observations are based on the concern that the 
proposal is li kely to create legal uncertainty for providers and recipients of services whereas 
the proposal essentially aims at bringing legal certainty necessary to facilit ate the 
establishment of providers, particularly SMEs (Small and Medium Enterprises), in other 
Member States and to encourage them to provide their services in other Member States.2  
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II . PRELIMINARY LEGAL OBSERVATIONS  
 
 
A. Legal Base and Scope  
 
 
The Draft Services Directive is based on two EC Treaty provisions: Articles 47 (2) and 55. 
Article 47 entitles the Council to adopt directives to make it easier for persons to take up and 
pursue activities as self-employed persons. Article 55 applies this principle to the freedom to 
provide services in chapter III of Title II I. Chapter III aims at gradually eliminating 
restrictions on the freedom to provide services.  
 
It could be questioned whether the legal basis covers the current version of the proposal, 
particularly given the broad explanations of notions such as services and obstacles.3 On the 
one hand, the Commission points out that the notion of service included in the proposal is 
based on the European Court's interpretation.4 According to the Court, an activity must be of 
an economic nature and be provided for consideration. In this respect, the activity does not 
need to be paid by those for whom it is performed in order to be qualified as a service. 
However, the proposal seems to go even further than the Court's interpretation. Even 
activities concerning goods and distribution of goods -which have not been recognised by the 
Court as a separate service activity- fall within the scope of a ̀ service' activity. 5 Furthermore, 
it is questionable whether it is appropriate to rely upon the notion of service that has been 
developed by the Court of Justice on a case-by-case basis to delimit the scope of a regulatory 
Community instrument, such as a framework Directive. 
 
On the other hand, the proposal relies upon a very broad notion of an obstacle. Consistent 
with the Court's reasoning, it does not only cover legal obstacles to cross-border traffic in 
services. But here, the Commission goes further than the interpretation of an obstacle by the 
European Court: to quali fy a national restrictive measure as an obstacle, it takes into account 
its indirect effect on other market participants. In its report, the Commission refers to this as 
`the economic chain'. Imposing a national restrictive measure on one service provider is an 
obstacle to the entire economic chain in the sense that it affects the whole chain of market 
participants.6  
 
 
B. Subsidiar ity  
 
 
Both the broad range of activities covered by the Draft Services Directive and the far-reaching 
measures to eliminate obstacles to cross-border service activities raise serious doubts about 
whether the proposal respects the principle of subsidiarity. According to Article 5 EC, 
subsidiarity is one of the guiding principles of all community action in areas that do not fall 
within its exclusive competence.  
 
The notion of services includes health care, household support services and economic 
activities in the cultural sector. Each of these matters can be quali fied as typical areas in 
which the entitlement of the European Community is only complementary. Regarding public 
health, Community policy initiatives have to have full respect for the responsibiliti es of 
Member States for the organisation and delivery of health services and medical care (Article 
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152, paragraph 5 EC). Many national health care organisations rely upon a set of planning and 
permit mechanisms to guarantee the access to health care, its affordabili ty and its quali ty. 
These mechanisms will be submitted to the prohibited requirements and requirements subject 
to evaluation (Articles 14-15)7 as well as to the country of origin principle (Article 16) and the 
new `mutual assistance' procedure on supervision of service providers (Article 35-37). It does 
not appear from the current wordings of the Draft Services Directive that the power of 
national authorities to organise and deliver health services and medical care will be respected.  
 
Regarding cultural activities, Article 151 EC limits Community action to supporting and 
supplementing the action of Member States in four specific areas.8 Some have argued that 
applying the draft to cultural service activities could give rise to ignoring the subsidiarity 
principle.9 In the preamble of the draft, the Commission points out that activities performed, 
for no consideration, by the State in fulfilment of its cultural and educational obligations are 
excluded from the scope of Article 50 EC and therefore from the scope of this Directive.10 But 
the text of the Draft Services Directive does not guarantee that its measures take into account 
the repercussions in the audiovisual, arts and entertainment sectors.  
 
Finally, in its White Paper on services of general interest, the Commission recognized the 
importance of respecting the principle of subsidiarity.11 However, the horizontal Draft 
Services Directive is li kely to restrict the essential role of Member States and regional and 
local authorities in the area of services of general interest, particularly social and health 
services. It is true that the draft does not force Member States to open services of general 
interest to competition. However, it will affect national planning policies and permit schemes 
by obliging Member States to screen their requirements and, if necessary, abolish them.  
 
 
C. Proportionali ty  
 
 
According to Article 5, paragraph 3 EC, Community action will not go beyond what is 
necessary to achieve the objectives of the EC Treaty. The measures included in the Draft 
Services Directive will definitely have important effects for national regulations on 
establishment and provision of services. Regarding at least some measures, it is doubtful 
whether the proportionali ty test is met.  
 
The measures on administrative simpli fication aim at reducing the complexity, the length and 
legal uncertainty of administrative procedures applicable to the establishment of service 
providers. According to the Commission, it is therefore necessary to establish common rules 
on administrative simplification (see Articles 5-8).12 However, it is not sure whether Article 6 
on establishing single points of contact complies with the condition of Article 5, paragraph 3 
EC on proportionali ty. Furthermore, states lose the power to require that a certificate or any 
document would be produced in its original form, as a certified copy or translation, except for 
exceptional circumstances where such a requirement is objectively justified by an overriding 
reason of relating to public interest (Article 5, paragraph 2 Draft). Given the diversity of 
languages in the European Community and the lack of European harmonisation as to the 
forms that could serve as an equivalent for certificates from another Member State, this 
measure is li kely to impose a great burden on Member States. The Commission does not seem 
to have considered the possibili ty of other less radical measures of administrative 
simpli fication.  
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The introduction of the country of origin intends to remove legal uncertainty as well as the 
costs related to the application of a large amount of different national rules and control 
measures to cross-border services.13 Since many of the barriers to the provision of cross-
border service are said to be clearly discriminatory or disproportionate in the light of the 
jurisprudence of the European Court of Justice, the Commission has also limited the 
derogations to the country of origin principle.  
 
Article 19 of the draft for instance states that a Member State can take case-by-case 
derogatory measures in exceptional circumstances only. It substantially limits the grounds on 
the basis of which a Member State can take measures relating to a provider established in 
another Member State. It includes the following grounds:  
 

- safety of services, including aspects related to public health (a); 
- the exercise of a health profession (b);  
- the protection of public policy, notably aspects related to the protection of 

minors (c).  
 
The list of grounds included in Article 19, paragraph 1 is far more restrictive than the ̀ rule of 
reason' grounds recognised by the European Court. So far, the Court has accepted a wide 
range of grounds of justification, such as the protection of the recipient of services,14 
consumer protection,15 the protection of workers,16 including the social protection of 
workers,17 preservation of the financial balance of the social security system,18 maintaining a 
balanced medical and hospital service open to all ,19 the prevention of fraud,20 cohesion of the 
tax system,21 prevention of unfair competition,22 maintaining the good reputation of the 
national financial sector,23 the maintenance of order in society,24 the protection of creditors,25 
safeguarding the sound administration of justice,26 road safety,27 the protection of intellectual 
property,28 cultural policy29 and the preservation of national historical and artistic heritage.30  
 
The list of grounds accepted by the European Court is not exhaustive. Even though purely 
economic reasons cannot constitute a ground of justification,31 it did not prevent the European 
Court to accept certain justifications even if they did contain an economic aspect, such as the 
cohesion of the tax system and the preservation of the financial balance of the social security 
system.32  
 
Finally, the Draft Services Directive provides alternative methods to ensure the transposition 
of many of its requirements. Member States will have to evaluate the justification and the 
proportionali ty of certain measures that may significantly restrict the development of service 
activities. This evaluation intends to lead to the elimination of unjustified requirements and 
will be subject to mutual evaluation that could, where appropriate, lead to other Community 
initiatives.33 This method applies for the national authorisation schemes under Article 9(2), 
for the requirements to be evaluated under Article 15(4) and for multidisciplinary activities 
under Article 30(4).  
 
Member States will have to make a similar justification and proportionali ty test within the 
framework of the mutual assistance procedure in the event of case-by-case derogations from 
the country of origin principle (Article 37). This provision establishes a notification procedure 
by which a Member State will notify the Commission and the Member State of Origin of its 
intention to take derogatory measures. The Commission has the final responsibili ty on the 
compatibili ty with Community law and on the conclusion whether a Member State's measure 
is justified and proportional. 
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Both of these methods differ from the traditional role of the Commission in the framework of 
infringement procedures provided in Article 226 EC. Whereas the Commission brings action 
against Member States when it has reasons to believe that they are in breach of Community 
law, the alternative methods of the Draft Services Directive require Member States to justify 
its measures before any allegation of an infringement of Community law.  
 
The Commission clarifies that its draft is necessary to avoid large numbers of infringements 
procedures.34 But given the substantial amount of evaluation and notification obligations to 
which Member States are made subject, the Draft could increase rather than decrease the 
number of infringements procedures. At the same time, the introduction of these obligations is 
li kely to create legal uncertainty for national authorities, service providers and consumers as 
to the legali ty of certain national requirements.  
 
 
D. Relationship with other Community Initiatives  
 
 
Because of its wide range, the Draft Services Directive overlaps with a number of other 
Community initiatives. Article 3 states that the provisions of this Directive will not prevent 
the application of other Community instruments as regards the services governed by those 
provisions, but it does not take away the legal uncertainty relating to its relationship with 
other Community rules.  
 
On the one hand, the draft partly covers a number of existing directives and regulations, such 
as Directive 96/71/EC (on posting of workers), Directive 98/34/EC (provision of information 
in the field of technical standards and regulations and of rules on Information Society 
services) and EEC Regulation 1408/71 (application of social security schemes).  
 
Regarding the posting of workers, it is true that the draft expressly excludes matters covered 
by Directive 96/71/EC from the country of origin principle (Article 17 (5)). According to 
Directive 96/71, minimum employment and working conditions of the country to whose 
territory a worker is posted apply. However, by introducing new supervisory procedures 
(Article 24), the draft risks to undermine the responsibiliti es of the host state to ensure 
compliance with the matters covered by Dir 96/71/EC. The fact that Dir 96/71/EC is included 
in a derogatory provision does not bring full l egal certainty. The delimitation and the 
coherence between the different texts need to be clarified and made transparent; this aspect 
will be dealt with later.35  
 
Directive 98/34/EC provides a specific notification procedure for the provision of information 
on Information Society services. The Commission pointed out that the notification of a draft 
national law containing a `requirement to be evaluated' (Article 15(2) draft), in accordance 
with Directive 98/34/EC, would also comply with the notification procedure of Article 15(6) 
of this draft.36 But it does not appear from the wordings of the draft.  
 
Article 23 of the Draft Services Directive intends to convert the principles on the assumption 
of costs of health care developed by the European Court into Community rules. It implies 
though two distinct Community procedures (i.e. Article 23 Draft and Regulation 1408/71) 
will govern the access to health care outside the home State of the patient. They only seem to 
converge as to the conditions under which social security cover cannot be refused. A more 
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coherent and clear approach would be have to incorporate the rules on the assumption of 
health care costs into the provisions of Regulation 1408/71 EC.  
 
There is also a lack of feedback on how the Draft Services Directive will affect existing 
European rules on competition law.37 The draft will have repercussions for national 
regulations prescribing specific subsidy requirements as soon as they are quali fied as 
activities of an economic nature performed for consideration. But, at the same time, these 
national regulations could be subject to the European rules on state aid to undertakings of 
Article 86 EC.  
 
On the other hand, the Draft Services Directive anticipates a number of forthcoming 
Community initiatives, such as the Communication of the Commission on patient mobili ty 
and health care developments in the European Union,38 the Commission's White Paper on 
services of general interest,39 the proposal for a Directive on the recognition of professional 
quali fications,40 the proposal for a Directive on working conditions for temporary workers,41 
the Commission's intention to extend the field of application of Directive 98/34/EC to 
services other than information society services, and, finally, the Green Paper on the 
conversion of Rome I Convention42 into a Community instrument43 and the Rome II Draft 
Regulation44 establishing rules on conflict of laws as regards contractual and non-contractual 
obligations respectively.  
 
Rome I & II  
 
Particular inconsistencies arise between the country of origin principle and the derogations to 
this principle included in Articles 16-17 of the draft on the one hand and the provisions of 
Rome I and II on the other hand. The application of the Draft Services Directive, Rome I and 
Rome II can lead to the application of laws of two or more countries to the same legal 
situation.45  
 
According to Rome I, the law chosen by the parties should govern a contract.46 The freedom 
of choice is also recognised by Article 17(20) of the Draft Services Directive as a general 
derogation to the country of origin principle. If parties have not agreed upon the applicable 
law, Rome I states that the contract will be governed by the law of the country with which it is 
most closely connected. This is the country where the party who is to effect the performance 
has his or her habitual residence or central administration at the time of the conclusion of the 
contract.47 In case of a contract on the provision of services, this rule is compatible with the 
country of origin principle. However Rome I provides several exceptions to this rule. If, for 
instance, a separable part of the contract has a closer connection with another country, the law 
of that other country may govern it.48  
 
Furthermore, Rome I contains special rules for consumer contracts. In the absence of a choice, 
the law of the habitual residence of the consumer will govern a contract. Even if parties have 
made a choice of law, it will not deprive a consumer of the protection afforded to him by the 
mandatory rules in his country of residence.49 Article 17(21) of the Draft Services Directive 
excludes consumer contracts from the scope of the country of origin principle, but only to the 
extent that the provisions governing them are not completely harmonised. So, the law of the 
country of origin will govern consumer contracts as regards fully harmonised questions, 
whereas, at the same time, all the other questions will be dealt with by the law of the country 
of habitual residence of the consumer.  
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The application of the country of origin principle of the draft is limited to the national 
provisions on access to and exercise of a service activity, such as requirements on the 
behaviour of the provider, the quali ty or content of the service, advertising, contracts and the 
provider©s liabili ty.50 It could imply that all other questions that could arise in the context of 
the provision of services would be governed by Rome I. The same applies to questions that 
deal with the sale of goods in contracts concluded for the sale of both goods and services.51 
Finally, it needs to remembered that Rome I also recognised the application of mandatory 
rules of the law of the forum.52 It implies that the application of the country of origin principle 
can be rejected if it is manifestly incompatible with the public policy of the forum.53  
 
Rome II specifies the law applicable to non-contractual obligations for a specific li st of legal 
questions.54 It is unclear whether it corresponds with the scope of applicable law according to 
the Draft Services Directive. The country of origin principle included in Article 16 covers 
national provisions on the provider's liabili ty, but Article 17(23) contains a derogation for the 
non-contractual li abili ty of a provider in the case of an accident involving a person and 
occurring as a consequence of the service provider's activities in the Member State to which 
he has temporarily moved. The scope of this derogation needs to be clarified.55   
 
The general rule included in Rome II is clearly different compared to the country of origin 
principle. It states that the applicable law is that of the country in which the damage occurs or 
is li kely to occur.56 Given the fact that in many cases this is the place of residence of the 
injured party, this rule goes against the country of origin principle.57  
 
Rome II also allows parties to choose the applicable law after the dispute arose, whereas the 
derogation in Article 17(20) of the Draft Services Directive only mentions the freedom to 
choose the law applicable to their contract. Here again, the text of the derogation needs to be 
adapted in order to clarify whether or not it also covers non-contractual obligations.58  
 
If an obligation arises from an act of unfair competition, Rome II states that the applicable law 
will be that of the country where competitive relations or the collective interests of consumers 
are affected.59 In case of provision of services, this is li kely to be the country where the 
services are provided, not the country of origin.60  
 
Finally, Rome II applies a specific rule for civil li abili ty relating to violations of the 
environment. It indicates the law of the country where the damage has taken place as the 
applicable law, but, at the same time, it allows the victim to choose to base his claim on the 
law of the country in which the event giving rise to damage occurred.61 This principle is not 
compatible with the country of origin principle.62 
 
 
E. Recognition of Regions’ Competences  
 
 
In its report on the state of the internal market on services, the Commission points out that 
regions play an important role in implementing or maintaining legal barriers to cross-border 
service activity.63 However, the Draft Services Directive dealing with these barriers simply 
ignores the regional policy level.  
 
In many Member States, such as Germany, Spain, Austria, United Kingdom and Belgium, 
constitutions empower regions to take legislative measures in areas of activities that are 
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covered by the Draft Services Directive. Several provisions of the draft will affect these 
regional regulatory powers. According Article 10, 4�, an authorisation for a new 
establishment should give the service provider access to the service activity “ throughout the 
national territory” . The wordings of this provision directly undermine the powers of the 
regions to issue regulations on authorisations for their own territory.  
 
Regarding the single points of contact, the Commission seems to have taken into account the 
internal configuration of Member States. It points out that the number of single points of 
contact can vary according to regional or local competences or according to the activities 
concerned. It clarifies that the measure does not interfere with the allocation of functions 
among competent authorities within each national system.64 However, the wordings of Article 
6 on single points of contact should be adapted in order to clarify the possibili ty to organise 
the single point of contact in accordance with a national state's form of government (i.e. 
federal state).  
 
 
F. Country of Or igin Pr inciple and Minimum Harmonisation  
 
 
One of the key features of the Draft Services Directive is the introduction of the country of 
origin principle according to which a service provider is subject only to regulations and 
supervision of the country in which he/she is established. Mutual confidence between 
Member States is said to be necessary to render this principle operative.65  
 
However the current proposal does not guarantee a suff icient degree of mutual confidence 
between Member States and further harmonisation at the EU level is needed in the field of 
minimum quali ty norms, the protection of public order66 and minimum vocational training 
and quali fication requirements for service professions.67 At the same time, harmonised 
mechanisms to supervise these minimum norms are necessary to ensure swift and eff icient 
control.  
 
The lack of sufficiently harmonised mechanisms could entail the risk that national inspection 
services of the host Member State are completely sidelined by the country of origin principle. 
This will be the case for the provisions included in Article 24 of the Draft Services Directive 
on posting of workers.68 Article 24 recognises the responsibili ty of the host state to ensure 
compliance with employment and working conditions under Directive 96/71/EC, but it 
prohibits the host state to make service providers subject to certain obligations, such as 
making a declaration before the posting of workers and holding employment documents on its 
territory. At the same time, it refers in very broad terms to a general system of communication 
of information by and assistance from the country of origin to the host state (Article 24, 
paragraph 2). However the text of this provision does not clarify how and when exactly the 
country of origin has to communicate information. Neither does it specify how to ensure that 
the information of the country of origin will correspond to the employment and working 
conditions of the host state.69  
 
Further harmonisation also plays an important role as to the derogations to the country of 
origin principle recognised in the Draft Services Directive. According to Article 19, paragraph 
1 of the draft, a host Member State can, in exceptional circumstances, rely upon a number of 
grounds relating to public interest to take case-by-case derogatory measures. As mentioned 
above, the list of grounds is more restricted compared to the list of `rule of reason' exceptions 
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recognised by the European Court. In addition, Member States who wish to apply case-by-
case derogations need to follow the mutual assistance procedure laid down in Article 37. This 
procedure goes counter to the direct effect of Article 46 and Article 55 EC, according to 
which Treaty provisions on the free movement of services cannot prevent Member States 
from taking measures which provide for special treatment for foreign nationals on grounds of 
public policy, public security or public health.  
 
According to the Court of Justice, a Community measure that governs a specific matter 
becomes the only framework of judicial review provided that it deals with the matter 
exhaustively. In this case, the ̀ harmonising' measure replaces the Treaty as the framework of 
judicial review.70 The Draft Services Directive does not seem to provide suff icient 
harmonisation in order to replace the EC Treaty provisions. It incorporates the fundamental 
principle of free movement of services but, at the same time, it substantially reduces the scope 
of the rule of reason exceptions. So, without any further degree of harmonisation, there is a 
legal tension between the Draft Services Directive and the EC Treaty provisions on the free 
movement of services.  
 
According to Article 19, paragraph 3 of the Draft Services Directive, the provisions on case-
by-case derogations will not prejudice other Community instruments “which guarantee the 
freedom to provide services or which allow derogation therefrom.” But this provision alone is 
not likely to take this legal tension away. In order to deal with this legal tension, further 
harmonisation initiatives are needed in the field of minimum quali ty norms, protection of 
public order, minimum vocational training and professional quali fication requirements and 
supervisory mechanisms.   
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I I I . HEALT H CARE SERVICES  
 
 
A. Scope  
 
 
Article 2 – Scope  
 

1. “T his Directive shall apply to services supplied by providers established in a Member State.”  
 
Article 4 – Definitions  
 

(1) “ "service" means any self-employed economic activity, as referred to in Article 50 of the Treaty, 
consisting in the provision of a service for consideration”  

 
 
The scope of the Draft Services Directive is very broad; it covers services supplied by 
providers established in a Member State and the notion of `service' is described with explicit 
reference to Article 50 EC. The Commission clarifies that it comprehends a wide range of 
economic activities including ̀ health and health care services'. 71  
 
Several states and organisations insist on excluding health care services from the scope of the 
free movement of services, or at least from the scope of the present draft. They argue that 
health care cannot be assimilated with notions that ignore its specific characteristics72 and fear 
the potential impact of the draft on the management of the health system. They point out that 
health care is confined by fundamental social and public health considerations and that it is 
mainly financed out of public funding. Furthermore, the draft is said to deny typical features 
of a health care system such as the three party model (patient, care provider, payer of health 
care) and the information asymmetry between patient and care provider.  
 
However, it is established case law of the European Court of Justice that medical activities 
fall within the scope of Article 50 EC. As the Commission rightly points out, the special 
nature of the services does not remove them from the ambit of the fundamental principle of 
freedom of movement.73 For the application of Article 50 EC, it does not matter whether care 
is provided in a hospital environment or care is provided outside such an environment.74 
Furthermore, the Court ruled that, in order to be a matter of provision of services, it does not 
matter whether the patient pays the cost for care and asks for reimbursement or whether the 
sickness fund or the national budget pays the care provider directly.75  
 
Many national officials stress the fact that they have to retain their independence in managing 
their health care systems. This argument is supported by the fact that the European Court has 
recognised the management of social security as an exclusively social (non-economic) 
function, which is founded on the principle of national solidarity.76 Similarly, the Court of 
First Instance has decided that the entities managing the Spanish national health system could 
not be quali fied as undertakings because the system `operates according to the principle of 
national solidarity in that it is funded from social security contributions and other State 
funding and in that it provides services free of charge to its members on the basis of universal 
cover'. 77  
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In the preamble of the draft, the Commission vaguely refers to the social responsibili ty of the 
state. Activities performed, for no consideration, by the State in fulfilment of its social, 
cultural, educational and legal obligations are excluded from the scope of Article 50 EC and 
therefore from the scope of this Directive.78 However, it does not mention the management of 
a social security system or a national health system; Article 2 of the draft excludes it neither.  
 
Establishing the dividing line between economic activities -falli ng under the scope of Article 
49 EC- and activities that have an exclusively social purpose in the framework of the 
management of a social security system ±not falli ng under the scope of Article 49 EC- is 
diff icult. The European Court stated that the possibili ty remains that an entity managing a 
social security system engage in operations which have a purpose that is not social and is 
economic in nature.79 Drawing broader lessons from the Court's reasoning is a delicate task 
because the Court's assessment is made in the light of all t he circumstances of a particular 
case.  
 
In drafting the provisions relating to the scope of the Draft Services Directive, the 
Commission should not only take into the consideration the European Court's rulings but also 
its own engagements in Community instruments. In this perspective, one can refer to the 
process of consultation on a European Statute on services of general interest.  
 
In its White Paper on services of general interest, the Commission is expressly supporting the 
view `that the personal nature of many social and health services lead to requirements that are 
significantly different from the network industries.' 80 Furthermore, it adopts the full 
recognition of the general interest in social and health services as the basis for a coherent 
policy. It schedules an approach to identify and recognise the typical features of social and 
health services of general interest and it offers to facilit ate further cooperation between 
Member States on health services and health care.81  
    
An interesting point of debate is whether including health services in such a horizontal 
directive on the internal market of services corresponds to the declarations made by the 
Commission in its White Paper. Even though the Commission says that the draft is not forcing 
Member States to open services of general interest to competition,82 it imposes a heavy 
burden on national authorities to screen their regulations on health care.  
 
Excluding health and health care services from the Draft Services Directive would bring it 
closer to the engagements of the Commission in its White Paper. In order to exclude these 
services, the text of the Draft Services Directive would need to be modified. Health and health 
care services could be incorporated as an excluded activity under Article 2. There are different 
ways to define these services: one option is to include an exhaustive description of health 
services. Another option is to exclude these services in so far they are delivered within a 
system based on the principle of national solidarity in that it is partly or completely funded 
from social security contributions and other State funding.  
 
The exclusion of these services would imply that they escape the horizontal measures of the 
draft on the establishment of service providers and the provision of services, but, at the same 
time, they would still be subject to the EC Treaty provisions on the free movement of services 
and to their interpretation by the European Court.  
 
Finally, it needs to be remembered that health is given a special status in the multilateral 
negotiations within the WTO. The Draft Services Directive only covers service providers 
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established in a Member State. But disregarding the special characteristics of health in the 
Draft Services Directive will l ead to disagreement about its special status within the WTO 
negotiations.83  
 
 
B. Freedom of Establishment (Ar ticle 5-15) 
 
 
1. Administrative Simplification (Article 5-8) 
 
 
Single points of contact (Article 6) 
 
According to Article 6, Member States have to make sure that they establish single points of 
contact for all formaliti es regarding access to and exercise of service activities. However, it 
remains silent as to how this measure has to be implemented and by what national authorities.  
 
As we pointed out before, regions within several Member States dispose of wide legislative 
powers. In Belgium, for instance, federal authorities and regional authorities each have 
specific responsibiliti es in the field of health care.84 So, it is not clear yet how this measure 
has to be implemented in internal law. The Commission clarified though that where several 
authorities at regional or local level are competent, one of them may assume the role of single 
point of contact and coordinator. Furthermore, it explains that administrative authorities, 
chambers of commerce, professional organisations or private bodies can set up these points of 
contact.85 In federal states, such as Belgium, an agreement between federal and regional 
governments will be needed to designate the entity that will function as a single point of 
contact for national health care services.  
 
 
2. Authorisations (Article 9-13)  
 
 
National health care systems are characterised by an extensive set of rules restricting the 
access to and the exercise of health care services:86 registration procedures for providers, 
planning policies of health care supply, rules for continued training, prior authorization and 
referral schemes, prioriti sation mechanisms, the use of clinical guidelines and integrated care 
processes, minimal staff and infrastructure requirements, minimal activity levels for the 
performance of certain medical interventions, contracting mechanisms, price and tariff setting 
systems, etc.  
 
According to Article 9, Member States will have to submit their existing authorisation 
schemes to a system of peer review. Member States will have to present a report to the 
Commission, which will forward it to other Member States. In this report, Member States wil l 
have to screen their own conditions to establishment, including the ones in the field of health 
care.87 The screening happens on the basis of three criteria: non-discrimination, necessity and 
proportionali ty. The observations submitted by other Member States should encourage each 
Member State to modify its authorisation system. Representatives of national health care 
systems are worried about these provisions because their systems are exposed to the risk of 
becoming very deregulated. The following observations relate to specific provisions of the 
draft.  
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Article 10 ± Conditions for the granting of authorisations  
 
4. ªThe authorisation shall enable the provider to have access to the service activity, or to exercise that activity, 
throughout the national terr itory, …  
 
According Article 10, 4�, an authorisation for a new establishment should give the service 
provider access to the service activity “ throughout the national territory” . As we mentioned 
before, this provision ignores the constitutional order of several Member States in which 
legislative powers have been distributed between national authorities and regional authorities. 
In certain Member States, the national government is not entitled to grant authorisations for 
establishment of health care providers. In federal states such as Belgium, each region, and not 
the federal state, is entitled to grant authorisations to hospitals and withdraw them. By 
enabling the authorised service provider to have to access to the service activity throughout 
the national territory, Article 10, paragraph 4 goes against the internal distribution of 
responsibiliti es between regions.  
 
Article 11 ± Duration of authorisation  
 
1. ªAn authorisation granted to a provider shall not be for a limited period, except in cases where:  
 

(a) the authorisation is being automatically renewed;  
(b) the number of available authorisations is limited;  
(c) a limited authorisation period can be objectively justified by an overr iding reason relating to 

the public interest.  
 
According to Article 11, paragraph 1 (a), an authorisation will be granted for an unlimited 
period except in three specific cases. This proposal does not provide the possibility to 
withdraw an authorisation if a service provider does no longer comply with the rules of 
authorisation. However, some national health regulations (f.i. Belgian law on hospitals)88 
entitle the competent authorities to withdraw the authorisation if a hospital no longer complies 
with the rules of authorisation.  
 
One could consider adding an extra paragraph to Article 11, which allows the possibili ty to 
withdraw an authorisation if inspections show that the service provider does not comply with 
the conditions for the granting of authorisation referred to in Article 10.  
 
Article 12 ± Selection among several candidates  
 
1. ªWhere the number of authorisations available for a given activity is lim ited because of the scarcity of 
available natural resources or technical capacity, Member States shall apply a selection procedure …º  
 
Article 12, paragraph 1 suggests that limiti ng the amount of authorisations is only justified in 
the case of scarcity of available national resources or technical capacity. However, the 
Commission has pointed out that cases where the number of authorisations is limited for other 
reasons remain subject to the other provisions of this Directive relating to authorisation 
schemes.89  
 
National health authorities have pointed out that the wordings of Article 12, paragraph 1 do 
not indicate clearly enough that the amount of authorisations can also be limited in other 
cases. They insist on clarifying in the text of Article 12 that the number of authorisations can 
also be limited for other reasons, such as the protection of public health.  
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3. Prohibited Requirements and Requirements to Be Evaluated (Articles 14-15) 
 
 
On the one hand, Article 14 enlists eight requirements that have to be cancelled from national 
regulations. On the other hand, article 15 contains a series of requirements to be evaluated, 
which means that Member States will have to evaluate whether these requirements are 
included in their legislation and verify whether these requirements comply with the tests of 
non-discrimination, necessity and proportionali ty. In a report on mutual evaluation, they 
explain why the existing requirements comply with these tests and whether they have been 
abolished or made less stringent.  
 
National authorities and health organisations are worried about the requirements enlisted in 
Articles 14 and 15. National health policy off icers fear that the screening test of Article 15 
threatens regulatory requirements upon which Member States' healt h systems are based. It 
will weaken the abili ty of national authorities to organise their health care, but at the same 
time it will undermine the access to, the affordabili ty and the quali ty of health care of Member 
States.  
 
Even though lot of requirements will survive the screening test because they are justified 
under the criteria of Article 15, paragraph 3 of the proposal, it wil l create legal uncertainty for 
health policy-makers.90  
 
Many national regulatory systems of hospital care are essentially based on planning. This 
means that the government calculates how many hospital infrastructures, services, units, 
beds… are necessary. This calculation is based on arithmetical rules and takes into account 
criteria such as population figures, age structure, morbidity and geographical spreading. 
Furthermore, the number of pharmacists and doctors is often limited.  
 
These systems are also characterised by various recognition (or: permit) requirements. A 
recognition can be considered as an `authorisation scheme' in the sense of Article 6 of the 
draft. In Belgium for instance, it is possible to start a hospital without having this permit, but 
you need it i f you want your hospital to receive a financial budget from government and if 
you want to be entitled to subsidies. The list of national recognition requirements relates to 
the general organization of the hospital, minimal levels of activity, capacity and capacity 
utili zation, number and kind of services provided, standards as regards personnel, etc…  
 
National regulation establishing planning and recognition requirements are particularly 
incompatible with the following provisions of Articles 14 and 15.  
 
Article 14 ± Prohibited requirements  
 
(5) the case-by-case application of an economic test making the granting of authorisation subject to proof of the 
existence of an economic need or market demand, or an assessment of the potential or current economic effects 
of the activity, or an assessment of the appropriateness of the activity in relation to the economic planning 
objectives set by the competent authority.  
 
According to national health off icials, the prohibition of an economic test could put their 
national system of planning at risk. Through planning, national health authorities establish the 
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amount of hospitals and health care equipment that needs to be available in order to safeguard 
the access to, the affordabili ty and the quali ty of health care services.  
 
(6) the direct or indirect involvement of competing operators, including within consultative bodies, in the 
granting of authorisations or in the adoption of other decisions of the competent authorities, with the exception 
of professional bodies and associations or other organisations acting as the competent authority;      
 
This rule directly interferes with the organisation of health care on the national level. Certain 
national systems operate in according with the consultation model in which interest groups are 
encouraged to participate and get involved directly. Advisory bodies play an important role in 
this model: they are consulted on authorisation requirements. Even though their members 
belong to the sector (so, they are competing operators), they are appointed in a personal 
capacity exactly in order to guarantee their independence from their sector or their employer.  
 
In Belgium for instance, the National Council on Hospital Faciliti es advises the Federal 
Minister of Public Health on recognition norms which hospitals have to comply with. This 
council consists of hospital managers that are appointed in their personal capacity on the basis 
of their expertise in a specific area. So, they do not fall under the exception of members of 
professional bodies, associations and other organisations. Other examples are the so-called 
recognition commissions within the RIZIV (National Institute of Sickness and Invalidity 
Insurance) and the VIPA (Flemish Infrastructure Fund of Matters relating to the Individual) 
professional bodies.  
 
 
Article 15 ± Requirements to be evaluated  
 
2. Member States shall examine whether their legal system makes access to a service activity or the exercise of it 
subject to compliance with any of the following non-discriminatory requirements:  
 
(a) quantitative and terr itorial restrictions, in particular in the form of limits fixed according to population, or of 
a minimum geographical distance between service-providers;   
 
As we mentioned above, many national hospital policy are characterised by planning, which 
means that the government calculates how many hospital infrastructures, services, units, 
beds¼ are necessary. This calculation is bases on elements, such as population figures, 
geographical spreading. Furthermore, the number of pharmacists and doctors is often limited.  
 
This system of planning could be quali fied as a set of quantitative and territorial restrictions, 
which means that it will have to undergo the screening test based on the three requirements of 
non-discrimination, necessity and proportionality. It remains uncertain what will be the 
outcome of this test.  
 
(b) an obligation on a provider to take a specific legal form, in particular to be a legal person, to be a company 
with individual ownership, to be a non-profit making organisation or a company owned exclusively by natural 
persons;  
 
This provision gives way to commercialising the health care sector. National legislation on 
hospitals often enable national authorities to establish the conditions according to which a 
legal person administers a hospital and to determine categories of legal persons that are 
entitled to run a hospital.91  
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National hospital legislations also contain rules on subsidies. In order to apply for subsidies 
for building a hospital or first purchase of equipment in Belgium for instance, the beneficiary 
has to be a local administration, a non-profit organisation, an institution for public use, or a 
university.92 The obligation to take a specific legal form is also a condition linked to a 
possible initiative of the Belgian government to grant subsidies to group practices.  
 
(f) requirements fixing a minimum number of employees;  
 
This provision could prevent Member States from maintaining minimum standards for 
personnel in hospitals and rest homes. In certain countries, such as Belgium, federal criteria of 
recognition currently establish a minimum number of personnel for a specific number of beds 
or a minimum number of medical staff f or a specific service.  
 
g) fixed minimum and/or maximum tariffs with which the provider must comply; 
 
Establishing maximum tariffs is a typical feature of certain national sickness insurance 
regimes;93 it safeguards access to and affordabili ty of national health care systems. 
Furthermore, certain national regulations contain measures restricting supplemental fees.  
 
Article 15 
 
 5. ¼ Member States shall not introduce any new requirement of a kind listed in paragraph 2, unless that 
requirement satisfies the conditions laid down in paragraph 3 and the need for it arises from new circumstances.  
 
6. Member States shall notify to the Commission any new laws, regulations or administrative provisions which 
set requirements as referred to in paragraph 5, together with the reasons for those requirements ¼  
 
According to the standstill provision, Member States lose the power to introduce new 
requirements enlisted in Article 15, paragraph 2 unless they pass the test of non-
discrimination, necessity and proportionali ty and the need for them arises from new 
circumstances. Moreover, they will have to notify to the Commission any regulation 
introducing such requirements as well as the reasons for these requirements (prior notification 
provision).  
 
According to the prior notification provision, the Commission gets the power to examine the 
compatibili ty of any new requirements with Community law. Even though the Commission 
cannot prevent Member States from adopting these requirements, it is nevertheless entitled to 
adopt a decision requesting the removal of this requirement. These measures considerably 
reduce the scope of national health authorities to manage their health care system. It remains 
to be seen whether these provisions are compatible with the European Court's rulings 
according to which Member States have the power to manage their social security scheme.94 It 
also remains unclear what “new circumstances” in the sense of Article 15(5) exactly cover.  
 
By introducing these provisions, the European Commission seems to take over the role of 
national authorities consisting of safeguarding the access to, the quali ty and the affordabili ty 
of health care provided on the national territory of Member States.  
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C. Freedom to Provide Services  
 
 
1. Country of Origin Principle (Article 16)  
 
 
Article 16 ± Country of origin principle  
 
(1) Member States shall ensure that providers are subject only to the national provisions of their Member State 
of origin which fall within the coordinated field.  
 
Paragraph 1 shall cover national provisions relating to access to and the exercise of a service activity, in 
particular those requirements governing the behaviour of the provider, the quality or content of the service, 
advertising, contracts and the provider's liabilit y. 
 
(2) The Member State of origin shall be responsible for supervising the provider and the services provided by 
him, including services provided by him in another Member State.  
 
The introduction of the country of origin principle implies that the Host Member State wil l 
lose the power to impose registration requirements on service providers and the services 
provided by them and to submit them to control and supervision. Health care providers will 
not be bound anymore by certain requirements of the national health system of the Member 
State in which they provide their services.  
 
Health care providers could prefer to establish them in a Member State that maintains lower 
standards as to delivering health care. From there, they will be able to deliver services in other 
Member States without having to comply with the more stringent legal requirements of these 
States. It is li kely to push Member States that currently maintain higher standards into further 
deregulation initiatives.  
 
Finally, the country of origin principle substantially reduces the right of national health 
authorities to regulate the access to, the affordabili ty and the quali ty of health care services 
delivered to their nationals.95 In addition, one could also wonder whether public authorities 
are motivated to control health care services regarding inhabitants of another Member State 
and whether they are legitimatised to do so. Does the country of origin have to be held 
accountable for the behaviour of health care providers established on their national territory 
regarding citizens of another Member State that have received care?  
 
It is true that this principle has to be read together with the provisions on mutual assistance 
between Member States (Article 35-6), on quali ty of services (Article 26-33) and with 
measures on self-regulation among service providers themselves (behaviour codes) (Article 
39). However, these measures will not offer the same concrete guarantees as supervisory 
powers of the Host Member State.  
 
(3) Member States may not, for reasons falli ng within the coordinated field, restrict the freedom to provide 
services in the case of a provider established in another Member State, in particular, by imposing any of the 
following requirements:  
 
(b) an obligation on the provider to make a declaration or notification to, or to obtain an authorisation ¼   
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National health authorities have expressed their fear that the lack of any duty to register would 
render supervision by the Host Member State or by the country of origin hardly impossible. It 
remains to be seen whether the provisions on mutual assistance (Article 35-6) will guarantee a 
suff icient level of supervision. The competent authorities of the Host Member State are still 
entitled to conduct inspections on their own initiative, but they will have to meet restrictive 
conditions.96  
 
(d) a ban on a provider setting up a certain infrastructure in their territory, including an office or chambers, 
which the provider needs to supply the services in question;  
 
The absence of a clear definition of the temporary nature of the activity will l ead to disputes 
regarding the interpretation of the notion ̀ certain infrastructure'. Health care providers (as any 
other service provider) cannot be prevented from setting up a certain infrastructure in the Host 
Member State. So, this provision could lead health care service providers to avoid more 
stringent national rules on establishment.  
 
This provision also threatens the legali ty of the responsibili ty of national health authorities to 
indicate certain medical treatments that need to take place within a hospital infrastructure or 
outside a hospital.97 The introduction of this responsibili ty on the national level is based on 
the protection of patients and the pursuit of a certain quali ty of care.  
 
(h) requirements which affects the use of equipment which is an integral part of the service provided;  
 
This provision is threatening national prescriptions on heavy equipment and national safety 
provisions regarding sources of ionising radiation.  
 
 
2. Derogations (Article 17-19)  
 
 
Articles 17 ± General Derogations from the country of origin principle   
 
Article 16 shall not apply to the following:  
 
(8) the provisions of Article [ ..] of Dir ../../EC on the recognition of professional qualifi cations  
 
According to Article 17 (8), the country of origin principle will not apply to certain provisions 
of the proposal of a Directive on professional quali fications.98 Even though the Commission 
points out that both proposals are ̀ fully compatible', it is not clear how both proposals will 
relate to each other.99  
 
It remains unclear what are the exact consequences for health policy. One needs to take into 
account the fact that health professions are not harmonised at EU level, except for - to a 
limited extent - the duration and the content of the training. There are many differences 
between Member States as to the medical skil ls and competences required to exercise each 
profession. In its case-law, the European Court has accepted that Member States are entitled 
to reserve the exercise of certain medical acts for reasons relating to public health to a 
category of professionals (such as ophthalmologists) holding specific quali fications, to the 
exclusions of others (such as opticians) who are not quali fied medical doctors.100  
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(17) specific requirements of the Member State to which the provider moves, that are directly linked to the 
particular characteristics of the place where the service is provided and with which compliance is indispensable 
for reasons of public policy or public security or for the protection of public health or the environment;  
 
Article 17 (17) does not specify what the notion of “particular characteristics of the place 
where the service is provided” means. The Commission refers to authorisations to occupy or 
use public highway, to the organisation of public events and to the safety of building sites.101 
But health policy-makers wonder whether it also covers health care institutions, such as 
hospitals and homes for the elderly. A similar doubt persists regarding the notion of protection 
of public health. It is uncertain whether it also covers the risk of infection.   
 
 
Article 19 ± Case-by-case derogations from the country of origin principle  
 
1. By way of derogation from Article 16, and in exceptional circumstances only, a Member State may in respect 
of a provider established in another Member State take measures relating to any of the following: 
 
(a) the safety of services, including aspects related to public health; 
 
(b) the exercise of a health profession; 
 
(c) the protection of public policy, notably aspects related to the protection of minors.  
 
2. The measures provided for in paragraph 1 may be taken only if the mutual assistance procedure laid down in 
Article 37 is complied with and all the following conditions are fulfill ed:  
 
(a) the national provisions in accordance with which the measure is taken have not been subject to Community 
harmonisation in the fields referred to in paragraph 1; 
 
(b) the measures provide for a higher level of protection of the recipient than would be the case in a measure 
taken by the Member State of origin in accordance with its national provisions; 
 
(c) the Member State of origin has not taken any measures or has taken measures which are insufficient as 
compared with those referred to in Article 37(2); 
 
(d) the measures are proportionate.  
 
As we mentioned above, the list of grounds on the basis of which a Member State can take 
case-by-case derogatory measures is far more restrictive than the `rule of reason' grounds 
recognised by the European Court. But aspects of public health and the exercise of a health 
profession are included in the list of Article 19, paragraph 1.  
 
The derogation from the country of origin principle only applies on a case-by-case basis and 
in exceptional circumstances. According to the Commission, relying upon this derogation 
should be reduced to a strict minimum: only in the absence of harmonisation at Community 
level and not in areas where other Directives exclude any derogation from the free movement 
of services.102 Moreover, the host Member State has to follow the strict mutual assistance 
procedure set out in Article 37: it will notify the Commission and the Member State of Origin 
of its intention to take derogatory measures and justify them before any allegation of 
infringement of Community law. This compulsory notification procedure risks to endanger 
the application of national quali ty requirements of the host Member State to health services 
delivered by providers established in another Member State to their nationals.  
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3. Rights of Recipients of Services (article 20-22) 
 
 
Article 22 ± Assistance for recipients  
 
1. Member States shall ensure that recipients can obtain, in their Member State of residence, the following 
information: 
 

(d) information on the requirements applicable in other Member States relating to access to and 
exercise of service activities, in particular consumer protection; 

(e) information on the means of redress available¼ 
(f) the contact details of associations or organisations ¼ from which providers and recipients 

may obtain practical assistance.   
 
 
Following Article 22, patients need to have access in the country where they live to 
information about legislation of other Member States relating to access to and exercise of 
health care services, particularly regarding consumer protection. Furthermore, Member States 
have to make sure that certain information is available to the patients, notably the professional 
title and the Member State in which it has been granted, contractual clauses, the price of 
service, professional provisions that apply in the country of origin. National health care 
off icials favour the idea of patient information but question the feasibili ty of setting up a 
comprehensive information process for the patient. Furthermore, it could be questioned 
whether it will suff iciently allow the patient to make a well -informed choice, considering the 
information asymmetry between patient and care provider.  
 
 
4. Assumption of Health Care Costs (Article 23)  
 
 
Most of the comments made by health care officials relate to the rules on authorisation 
schemes and to the country of origin principle. But Article 23 on the assumption of health also 
gives rise to the following legal observations.  
 
Article 23 essentially aims at converting the principles on patient mobility established by the 
Court of Justice into Community rules. According to the Commission, this provision should 
provide greater legal certainty with respect to the reimbursement of health costs to patients.103  
 
In order to bring legal certainty, it would have been more logical to incorporate these 
principles on patient mobili ty into Regulation 1408/71 EC on the coordination of social 
security systems. As soon as Article 23 enters into force, two distinct procedures will govern 
the access to health care outside the home state.104 These procedures only seem to converge as 
to the conditions under which social security cover cannot be refused. But they are 
incompatible as to the application of tariffs. According to Article 23 of the proposal, patients 
will at first pay the health care provider and then apply for reimbursement in the country of 
aff ili ation. Article 23 only refers to the tariff in the country of affili ation; it remains silent 
about the tariff that can be charged to foreign patients whereas ex Article 22 of Regulation 
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1408/71 EC (Article 16-18 modified proposal) states that the tariffs of the country of the 
delivery of treatment apply.  
 
Furthermore, Article 23 does not indicate whether it also applies to private health insurance 
cover. The question whether or not provisions on the free movement of services have 
horizontal effects as to health services has not yet been dealt with by the European Court of 
Justice.  
 
The following remarks relate to specific paragraphs of Article 23 and Article 4, paragraph 10 
of the Draft Services Directive.  
 
Article 4 ± Definitions 
 
(10) ª ªhospital careº means medical care which can be provided only within a medical infrastructure and 
which normally requires the accommodation therein of the person receiving the care, the name, organisation 
and financing of that infrastructure being irrelevant for the purposes of classifying such care as hospital care.º   
 
The distinction between hospital and non-hospital care is not clear-cut. Hospital care varies 
from country to country. Furthermore, the definition goes against the need for continuity of 
care. The notion of hospital care is said to evolve constantly. Some argue that national 
authorities should keep the responsibili ty to define this type of care. In its case-law, the 
European Court of Justice made a distinction between hospital and non-hospital care, but at 
the same time it recognised that this distinction is hard to maintain in some cases.105 The 
wordings of the definition (such as “normally requiring” ) do not create legal certainty about 
what hospital care covers.  
 
 
Article 23 ± Assumption of health care costs 

 

1. Member States may not make assumption of the costs of non-hospital care in another Member State subject to 
the granting of an authorisation, where the cost of that care, if it had been provided in their territory, would 
have been assumed by their social security system. 

The conditions and formaliti es to which the receipt of non-hospital care in their territory is made subject by 
Member States, such as the requirement that a general practitioner be consulted prior to consultation of a 
specialist, or the terms and conditions relating to the assumption of the costs of certain types of dental care, may 
be imposed on a patient who has received non-hospital care in another Member State. 
 
The provisions of Article 23, paragraph 1 reflect the Court's rulings in Kohll and Decker.106  
 
2. Member States shall  ensure that authorisation for assumption by their social security system of the cost of 
hospital care provided in another Member State is not refused where the treatment in question is among the 
benefits provided for by the legislation of the Member State of affili ation and where such treatment cannot be 
given to the patient within a time frame which is medically acceptable in the light of the patient’s current state of 
health and the probable course of the ill ness. 
 
Article 23, paragraph 2 follows the Court's reasoning in Smits and Peerbooms.107 Community 
law does not preclude national health care authorities to rely upon a system of prior 
authorisation for the assumption of hospital care provided in other Member State as long as 
the conditions for granting authorisations are justified by and proportionate to overriding 
reasons relating to the general interest.108 Furthermore, the circumstances under which 
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national authorities may not refuse an authorisation for assumption correspond with ex Article 
22 of Regulation 1408/71.  
 
3. Member States shall ensure that the level of assumption by their social security system of the costs of health 
care provided in another Member State is not lower than that provided for by their social security system in 
respect of similar health care provided in their terr itory. 
 
This provision also follows the European Court's reasoning, but at the same time, it seems to 
go further. In Descamps-Van Braekel, the Court ruled that “ if the reimbursement of costs 
incurred on hospital services provided in a Member State of stay, calculated under the rules 
in force in that State, is less than the amount which application of the legislation in force in 
the Member State of registration would afford to a person receiving hospital treatment in that 
State, additional reimbursement covering that difference must be granted to the insured 
person by the competent institution” .109 According to Article 3 of the draft, additional 
reimbursement is not limited to hospital care; it covers all types of health care.  
 
In Müller-Fauré, the European Court confirmed its previous rulings, but at the same it 
recognised that “nothing precludes a competent Member State with a benefits in kind system 
from fixing the amounts of reimbursement which patients who have received care in another 
Member State can claim, provided that those amounts are based on objective, non-
discriminatory and transparent criteria.”110 So, the Court allows Member States to reimburse 
non-contracted providers at a lower level than contracted ones. Under Article 3, it is not clear 
whether a Member State can maintain a system of preferred providers111 and whether a 
Member State of affili ation can keep providing different levels of assumption (f.i. for 
aff ili ated and non-affili ated entities).  
 
4. Member States shall ensure that their authorisation systems for the assumption of the costs of health care 
provided in another Member State are in conformity with Articles 9, 10, 11 and 13.  
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IV. EMPLOYMENT/LABOUR MARKET SERVICES  
 
 
A. Scope  
 
 
Article 2 ± Scope  
 

2. ªThis Directive shall apply to services sup plied by providers established in a Member State.º  
 
Article 4 ± Definitions  
 

(2) ª"service" means any self -employed economic activity, as referred to in Article 50 of the Treaty, 
consisting in the provision of a service for considerationº  

 
The Draft Services Directive does not cover employment as such, but labour market services 
are not excluded from its scope. In its considerations, the Commission expressly refers to 
`recruitment agencies, including employment agenciesº. 112 Given the broad definition of 
services, it covers all kinds of labour market services, such as outplacement and temporary 
employment services.  
 
It is recommendable that labour market services should be excluded from the scope of the 
draft. The provisions of the draft could lead to deregulation of national labour markets that are 
governed by national provisions without any harmonisation or coordination.113 Particular 
attention goes to the impact of the provisions as regards authorisation schemes, the country of 
origin principle and, most of all , the posting of workers.  
 
 
B. Freedom of Establishment  
 
 
1. Authorisations (Article 9-13)  
 
 
Some national regulations governing labour market services establish specific permit systems 
for job placement agencies. These systems are based on ILO Treaty 181 on private 
employment agencies, which recognises the use of li censing or certification systems in order 
to protect the right of workers.114  
 
Some Member States, such as Germany, argue that the definition of ªauthorisation schemeº 
included in Article 4, paragraph 6 is not precise enough. According to the German Act on the 
Posting of Workers for instance, each employer in the building industry -before providing any 
service- is required to submit a written registration in German which holds information that is 
essential for supervision to the customs administration.115 This registration is not designed to 
receive a decision of a German authority and it is argued that it cannot be considered as an 
authorisation. German off icials have suggested that the definition of the draft should be 
amended to clarify that a mere notification or registration procedure (for supervisory 
purposes) is not an ªauthorisationº in the sense of the Draft Services Directive. 116     
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In some federal states, each region sets out its own system of permits governing the provision 
of labour market services on its territory. In Belgium for instance, three separate regional 
systems - Flemish, Walloon, Brussels - apply to a wide range of service providers: temporary 
employment agencies, recruitment off ices, outplacement offices, sports agents, headhunters, 
impresarios etc.117  
 
These permit systems can definitely be considered as ªauthorisation schemesº in the sense of 
Article 4, paragraph 6 of the Draft Services Directive because job placement agencies need 
such a permit to be entitled to operate their services in the regional territory. These systems 
will be subject to the peer review process, in which they will have to pass a screening test 
based on the criteria set out by Article 9, paragraph 1: non-discrimination, objective 
justification by reason of public interest and proportionali ty.118 Since many other Member 
States do not impose permit requirements for these service providers (anymore), it is 
uncertain whether the remaining national permit systems will pass the peer review process. It 
creates legal uncertainty for both the job placement agencies and the competent national 
authorities that lose an important instrument of employment policy.  
 
National and regional permit systems essentially intend to guarantee a minimum level of 
quali ty of service and to protect workers. They protect the national/regional labour markets 
from actors that do not respect minimum conditions. Specific permit requirements aim at 
safeguarding professionalism of the job placement agencies, their solvabili ty or the fulfilment 
of obligations under social and tax legislation.  
 
Finally, the Draft Services Directive states that an authorisation for a new establishment has to 
entitle the service provider to accede to or to exercise the service activity throughout the 
national territory.119 As with health care services, regions within Member States can carry the 
responsibili ty to regulate labour market services.120 In Belgium for instance, regional 
authorities grant permits that are only applicable in their own region. Job placement agencies 
that are authorised to exercise their activities in one region have to apply for a new 
authorisation in order to have access to other regions in Belgium. The draft allows for an 
authorisation for each individual establishment if it is justified by an overriding reason 
relating to the public interest.121 But it would certainly not enable regions to maintain their 
authorisation schemes as such.  
 
 
2. Prohibited Requirements and Requirements to Be Evaluated (Article 14-15)  
 
 
The various national permit requirements for job placement agencies will have to be assessed 
in the light of the prohibited requirements (Article 14) and the requirements to be evaluated 
(Article 15) of the Draft Services Directive. Regarding the latter category of requirements, 
Member States will have to verify and specify whether they are non-discriminatory and 
whether they are necessary and proportionate in the light of an overriding reason relating to 
the public interest.  
 
Article 14 ± Member States shall not make access to or the exercise of a service activity in their territory subject 
to compliance with any of the following: 
 
(7) an obligation to provide or participate in a financial guarantee or to take out insurance from a service-
provider or body established in their terr itory; 
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National and regional permit schemes, such as the Flemish scheme, require job placement 
agencies to fulfil their obligations under taxation and social legislation. For instance, they 
provide the specific duty to transfer a financial guarantee to a sector-related social fund. The 
social fund receiving the financial guarantee intends to protect workers against the insolvency 
of the job placement agencies. Since the measure essentially serves the protection of workers, 
one could wonder whether the requirement of Article 14(7) should be quali fied as a 
requirement to be evaluated (Article 15) rather than a prohibited requirement (Article 14). As 
we pointed out before, the protection of workers has been recognised as an overriding reason 
relating to the public interest by the European Court.122  
 
Article 15 
 
2. Member States shall examine whether their legal system makes access to a service activity or the exercise of it 
subject to compliance with any of the following non-discriminatory requirements:  
 
(b) an obligation on a provider to take a specific legal form, in particular to be a legal person, to be a company 
with individual ownership, to be a non-profit making organisation, or a company owned exclusively by natural 
persons;  
 
National permits schemes, such as the three regional schemes in Belgium, allow both natural 
and legal persons to constitute job placement agencies. However, if the job placement agency 
is a legal person, it has to take the legal form of a trading company or a not-for-profit 
organisation. This permit requirement intends to enhance the quali ty of services and safeguard 
the professionalism of the agencies.  
 
(c) requirements which relate to shareholding of a company, in particular an obligation to hold a minimum 
amount of capital for certain service activities or to have a specific professional qualifi cation in order to hold 
capital in or to manage certain companies;  
 
National/regional schemes are also characterised by minimum capital requirements in order to 
safeguard solvabili ty of the agencies. Furthermore, strict criteria of professional expertise 
apply to persons who carry formal professional li abili ty in order to guarantee professionalism 
of the agencies.  
 
(h) prohibitions and obligations with regard to selli ng below costs and to sales; 
 
This provision addresses the question of selli ng below costs. In specific industries, such as the 
building industry, this phenomenon is known as an ªabnormally low tenderº. Such a tender is 
said to have serious consequences on quali ty and sustainabili ty because they destroy the 
existence of economic viable competitors.123 The new Directive 2004/18/EC on public 
procurement contains specific provisions that allow contracting authorities to eliminate an 
abnormally low tender if the tenderer is unable to prove that the offer complies with all 
applicable rules.124 In any case, it is advisable that the text of the draft would clarify that the 
provisions of Directive 2004/18/EC have to be respected.125  
 
(g) fixed minimum and/of maximum tariffs with which the provider must comply;  
  
Some permit systems, such as the regional schemes in Belgium, establish maximum tariffs for 
sports agents charging the costs of their services to sports clubs and for impresario's charging 
their costs to concert organisers. These tariffs will have to be evaluated through the peer 
review process.  
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In order to protect the interests of jobseekers, these permit schemes also prohibit job 
placement agencies from charging jobseekers any form of fee. It is uncertain whether this rule 
could still apply under the Draft Services Directive. If it would be the case, national 
authorities fear that new forms of labour market services for payment by the jobseeker could 
invade the national labour market.126  
 
(j) an obligation on the provider to supply other specific services jointly with this service  
 
According to Article 15, paragraph 2 (j), every obligation to supply another service jointly 
with this service has to be submitted to the peer review process. At the same time, Article 30 
of the draft prohibits the existence of any requirement obliging the service provider to limit 
him/herself to one specific activity and of any requirement restricting the service provider to 
combine his activities with other activities. Certain permit schemes, such as the Flemish 
scheme, do not allow private temporary employment agencies in the field of construction to 
combine their activities with activities in other fields.  
 
 
C. Freedom to Provide Services  
 
 
1. Country of Origin Principle (Article 16)  
 
 
It follows from the country of origin principle that job placement agencies established in 
another Member State only have to comply with the national rules relating to access to and 
exercise of a service activity of this Member State. They could not be submitted anymore to 
national rules of the Member State in which they deliver their services. Certain providers may 
be encouraged to establish in less regulated Member State and operate from there.127 Neither 
could these agencies be made subject anymore to the prohibition of delivering services for a 
payment, which is an essential requirement of various regional permit systems to protect the 
job seeking nationals.128  
 
The Member State in which job placement agencies are established also has the responsibili ty 
to supervise their activities performed in another Member State. But, as we already pointed 
out before, the provisions on supervision by this Member State and mutual assistance between 
Member States are drafted in very vague wordings (Article 34-36). In order to set up an 
effective system of supervision and mutual assistance, it is necessary to ensure that the 
country of origin will monitor the activities performed by their agencies in another Member 
State.  
 
Even though the existence of national permit systems is uncertain in the light of the country of 
origin principle, the European Court has not condemned the use of systems of li censing as 
such, especially in a sensitive matter as the provision of manpower. It recognised that a 
Member State could make the provision of manpower within its borders subject to a system of 
li censing ªwhere there is reason to fear that such activities may harm good relations on the 
labour market or that the interests of the workforce affected are not adequately 
safeguardedº. 129  
 
Given the fact that conditions on the labour market between Member States may differ as well 
as the range of criteria applicable to the pursuit of these activities, the principle of freedom to 
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provide services does not preclude a Member State from requiring service providers 
established in another Member State to possess a licence issued on the same conditions as in 
the case of its own nationals. However, in doing so, the Member State cannot make any 
distinction based on the nationali ty of the service provider or his place of establishment and it 
has to take into account the evidence and guarantees already delivered by the service provider 
for the pursuit of his activities in the Member State of his establishment.130  
 
It implies that the Member State in which services are provided will have to grant the provider 
an authorisation as soon as he complies with equivalent statutory conditions in the Member 
State of establishment. Similarly, the supervisory authority of the Member State of the 
delivery of services has to take into account supervision and verifications that have been 
carried out in the Member State of establishment.131  
 
Some regional permit systems for job placement agencies, such as the Flemish and the 
Walloon system, allow agencies established outside the region but within the European Union 
to prove that they satisfy equivalent conditions in their region or country of origin. Other 
regional systems, such as the Brussels system, only require these agencies to submit an 
off icial document from the off icial authorities of the Member State of establishment stating 
that they have been authorised to perform the said job placement activities in accordance with 
home state legislation.132At the same time, three persons who carry professionally liabili ty for 
the agency have to declare on their honour that they comply with the general conditions of the 
Brussels legislation.  
 
It is doubtful whether the introduction of the equivalency test by the Member State in which 
services are provided will render these regional permit systems justified in the light of the 
country of origin principle included in the Draft Services Directive. The draft has indeed 
limited the general grounds on the basis of which Member States can depart from this 
principle. One of these general derogations concerns the rules of Directive 96/71/EC on the 
posting of workers.  
 
 
2. Posting of Workers  
 
 
Article 17 ±General derogations from the country of origin principle  
 
ªArticle 16 shall not apply to the following:  
 
(5) matters covered by Directive 96/71/ECº  
 
 
According to Article 17, paragraph 5, the country of origin principle does not apply to matters 
covered by Directive 96/71/EC. These matters are the minimum employment and working 
conditions of the host Member State concerning posting of workers. Directive 96/71/EC 
indeed provides that the service provider who posts workers to another Member State has to 
comply with minimum rules of the host state, such as maximum work periods, minimum rest 
periods, minimum rates of pay, conditions of hiring-out of workers, regardless of the law 
applicable to the employment relation.133 At the same time, it allows Member States to apply 
terms and conditions of employment on other matters than those enlisted before, in case of 
public policy provisions.134 Finally, it entitles Member States to apply terms and conditions of 
employment laid down in collective agreements which are universally applicable.135 Many 
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Member States have indeed decided to apply these conditions in the case of posting of 
workers by agencies from other Member States.  
 
As the Commission pointed out, the derogation of Article 17, paragraph 5 does not only 
concern the applicable working conditions, but also their enforcement by the host Member 
State.136  
 
In many countries, Directive 96/71 has been implemented by national legislative measures.137 
In Belgium for instance, it has been implemented by means of the Law of 5 March 2002.138 
The scope of the Belgian law is broader and more precise compared to the provisions of 
Directive 96/71/EC. The Belgian law also applies to the posting of workers by undertakings 
that are established outside the European Community. Furthermore, an employer who posts 
workers to Belgium has to respect all the working, wage and employment conditions that are 
established by national regulations and agreements to which a criminal sanction is attached.  
 
For instance, an employer has to keep Belgian social documents for every worker he posts to 
Belgium.139 As an alternative to this general obligation, the Belgian law of 5 March 2002 
introduced a simpli fied procedure for keeping social documents. An employer who posts 
workers to Belgium can chose to be exempt from keeping social documents during the first 
six months of posting.  
 
However, the following conditions apply: firstly, the employer has to send a `declaration of 
posting' to the Belgian inspection services. This declaration contains information about the 
employer, his agent, the posted worker, the working conditions and the conditions of posting 
(f.i. weekly working hours, work time table, date of conclusion of contract). Secondly, the 
employer has to keep a copy of the documents of the country of origin that are equivalent to 
the Belgian documents at the disposal of the Belgian inspection services (payment and 
individual account) during these six months. The employer has to hold these documents at the 
place where the worker is posted or at the Belgian residence of his/her agent.  
 
The Draft Services Directive recognises the principles of Directive 96/71/EC, but at the same 
time, it introduces changes as to control modalities and distribution of enforcement tasks 
between the country of origin and the host Member State (Article 24). Some fear that these 
changes are likely to seriously undermine the efforts of the host state to enforce the principles 
included in Dir 96/71/EC and the national legislative measures implementing them, such as 
the Belgian Law of 5 March 2002.  
 
Article 4 ± Definitions  
 
ª"Member State of posting" means the Member State in whose terr ito ry a provider posts a worker in order to 
provide services there;º   
 
The translation of the term ªMember of State of postingº in some other Community languages 
can create confusion: it could refer to the country from which a worker is posted or the 
country receiving a posted worker.140 The term used by Directive 96/71/EC slightly differs 
from the one used in the draft. In Directive 96/71/EC, the Member State in whose territory the 
worker is posted is indicated as the ªhost countryº. 141 In order to improve clarity and 
consistency, the term ªMember State of postingº in the draft could be replaced by the term 
ªhost Member Stateº or the term ªhost countryº.  
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Article 24 ± Specific provisions on the posting of workers  
 
1. Where a provider posts a worker to another Member State in order to provide a service, the Member State of 
posting shall carry out in its terr itory the checks, inspections and investigations necessary to ensure compliance 
with the employment and working conditions applicable under Directive 96/71/EC and shall take, in accordance 
with Community law, measures in respect of a service provider who fails to comply with those conditions.  
 
In very broad terms, this provision confirms the responsibili ty of the host state in the field of 
checks, inspections and investigations for the matters covered by Directive 96/71/EC. It 
implies that the host Member State is entitled to make sure that service providers comply with 
these matters by relying upon all national legal and administrative enforcement 
mechanisms.142  
 
But, at the same time, Article 24 curtails the power of the host Member State and introduces 
some obligations for the Member State of origin. In its explanatory note, the Commission 
stresses that these provisions are an addition to and not a substitution of the responsibili ty of 
the host state.143 However, many have already argued that the provisions of Article 24 are 
very li kely to render the principles of Directive 96/71 EC inoperative to the extent that the 
host state will encounter a lot of diff iculties to exercise its inspection tasks.  
 
However, the Member State of posting may not make the provider or the posted worker subject to any of the 
following obligations, as regards the matters referred to in point (5) of Article 17:    
 
(a) to obtain authorisation from, or to be registered with, its own competent authorities, or to satisfy any other 
equivalent requirement; 
 
According to Article 24, paragraph 1 (a), the Member State of posting may not impose the 
duty upon the provider or the posted worker to obtain an authorisation from the competent 
authorities. In some states, such as Belgium, this provision will have implications on the 
system of permits for temporary employment agencies144 and on the conditions on access and 
safeguards for employment agency operations.145 Moreover, the permit system in the 
construction sector is at stake.  
 
(b) to make a declaration, other than declarations relating to an activity referred to in the Annex to Directive 
96/71/EC which may be maintained until 31 December 2008; 
 
The host Member State cannot make the provider subject to the obligation to make a 
declaration except for the declarations in the field of building work and related sectors in 
accordance with the Annex to Directive 96/71/EC.146 In an explanatory note, the Commission 
has made clear that this provision aims at abolishing the requirements of systematic 
notification before a posting of workers can place. It would not prevent the host state from 
requiring declarations and information for specific purposes (f.i. information for managing a 
holiday payment fund) after the beginning of the service provision.147 However, this is not 
clarified in the text of the provision.  
 
Various Member States require employers of posted workers to make a declaration of posting. 
In Belgium for instance, an employer is exempt from keeping social documents during the 
first six months of posting if he sends declaration of posting to the national inspection 
services. This declaration allows the inspection services to collect minimum essential 
information data in order to enable them to exercise control. This declaration of posting forms 
part of the national measures implementing the principle of Directive 96/71/EC. Mentioning 
the weekly working hours for instance helps Belgian inspection services to enforce Belgian 
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labour law provisions on maximum work periods and minimum rest periods. Article 24, 
paragraph 1 (b) would render the control on the basis of the Belgian law of 5 March 2002 
inoperative.  
 
According to German law, any employer who posts workers on its territory is also obliged to 
register in writing any service before posting the worker.148 The service provider has to 
provide information on the surname, first name, date of birth of the worker and on the 
beginning, the planned duration and the place of employment. Without these registrations, 
inspection of terms and conditions of employment would be impossible, while the inspection 
is essential to check adherence to the minimum working conditions, such as minimum wages 
and entitlement for holidays.149 In its decision in the Finalarte case, the European Court has 
accepted the general compatibili ty of the German Holiday Fund Scheme with EC Treaty 
provisions on the freedom to provide services.150 Regarding the information that an employer 
may ask within the framework of the Holiday Fund Scheme, the Court recognised that rules 
designed to provide effective protection of workers in building industry, in particular as 
regards their entitlement to paid holiday, require that certain information would be supplied. 
Such a requirement may be the only appropriate measure of control having regard to the 
objective of the effective protection of workers.151  
 
(c) to have a representative in its territory;  
 
Certain Member States, such as Germany152 and Belgium, specifically provide for the 
obligation to appoint a representative on their territory that serves as contact. This contact 
plays an important role for the investigations carried by the national inspection services. This 
is also the case in the simpli fied procedure for keeping social documents during the first six 
months of posting in Belgium: if a worker is posted on the Belgian territory, the identity of 
the agent has to be mentioned in the declaration of posting. Furthermore, the employer has to 
keep the documents that are equivalent to the Belgian documents regarding payment. The 
employer chooses to hold these documents at the place where the worker is posted or at the 
Belgian residence of his/her agent. In practice, these foreign documents are often kept at the 
agent's residence.  
 
The information on the identity of this agent essentially allows national inspection services to 
fulfil their mission of supervision. Abolishing this information would seriously hamper the 
enforcement of national working conditions. According to the Commission, this provision 
does not forbid a host Member State to require that a service provider appoints one of his 
workers to whom requests from the host state can be addressed. But it prohibits a host state to 
require a service provider to find and to pay someone who is permanently established in that 
state and who acts as his representative.153 Here again, it does not appear from the text of the 
draft.  
 
On the basis of the explanations given by the Commission, Belgian law seems to go further 
than what would be strictly allowed by the Draft Services Directive. Only the option to keep 
the social documents at the place where the worker is posted in the case of the simpli fied 
procedure under the Law of 5 March 2002 seems to be compatible with the Draft Services 
Directive.  
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(d) to hold and keep employment documents in its terr itory or in accordance with the conditions applicable in its 
terr itory.  
 
In various Member States, such as Belgium, employers have to keep social documents on the 
national territory of the Member State to which he posts workers.154 Not to hold Belgian 
social documents on the Belgian territory is a criminal offence. This requirement does not 
apply to employers who chose to follow the simplified procedure according to which they are 
exempt from keeping social documents during the first six months of posting. But it is feared 
that forbidding host Member States to impose the duty to hold employment documents wil l 
seriously undermine the eff iciency of the actions of inspection services.  
 
Furthermore, the text of the draft does not clarify what is meant by employment documents.155 
In its explanatory note, the Commission states that it covers employment contracts and the 
like; which are normally kept at the company's place of establishment. But they do not cover 
documents that are normally kept at the workplace, such as time sheets.156 According to 
Belgian law, employers are definitely required to keep more social documents on its territory 
than just time sheets.  
 
The European Court has already assessed the Belgian regulations relating to keeping social 
documents in the light of the EC provisions on freedom to provide services. In its judgment in 
Arblade, the Court ruled that Articles 49 and 50 EC preclude a host Member State to impose 
upon a undertaking established in another Member State an obligation to draw up social or 
labour documents such as labour rules, a special staff register and an individual account for 
each worker, where the social protection of workers, which may justify those requirements, is 
already safeguarded by the production of social and labour documents kept by the undertaking 
in accordance with the rules of its country of origin. This is the case when the obligations in 
the country of origin are comparable, as regards their objective of safeguarding the interests of 
workers, to those imposed by the legislation of the host Member State, and when they relate 
to the same workers and the same periods of activity.157  
 
The Court made also clear that the condition of keeping certain social documents required by 
the rules of the Host Member State on site, or at least in an accessible and clearly identified 
place in the territory of the host Member State could still be justified by the absence of an 
organised system for cooperation or exchanges of information between Member States.158 
However, before that, the host state has to consider whether the social protection of workers is 
not suff iciently guaranteed by less restrictive measures such as the production, within a 
reasonable time, of originals or copies of the documents kept in the Member State of 
establishment or keeping the originals or copies of those documents available on site or in an 
accessible and clearly identified place in the territory of the host Member State.159  
 
Following the Courts' rulings in Arblade, the Belgian Law of 5 March 2002 has introduced a 
simpli fied procedure on keeping social documents according to which employers posting 
workers to Belgium are exempt from keeping social documents required by Belgian 
legislation during the first six months of posting. As to the aspects of payment and individual 
account, it only requires the employer to keep a copy of the documents of the country of 
origin that are equivalent to the Belgian documents at the disposal of the Belgian inspection 
services during these six months. The employer has to hold these documents at the place 
where the worker is posted or at the Belgian residence of his/her agent.  
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It is questionable whether, even after the introduction of this simpli fied procedure, the Belgian 
legislation on keeping social documents is be fully in line with the new provisions of the Draft 
Services Directive. In any case, the draft goes further than the Court's rulings in Arblade 
because it unconditionally prevents the host state from requiring that social documents that 
are kept in the Member State of establishment would be send to each place where the worker 
is posted. In its explanatory report, the Commission clarifies that the host state can only 
require documents to be transferred in the event of a specific control.160  
 
 
Article 24 ± 2. In the circumstances referred to in paragraph 1, the Member State of origin shall ensure that the 
provider takes all measures necessary to be able to communicate the following information, both to its 
competent authorities and to those authorities of the Member State of posting, within two years of the end of the 
posting:    
 
(a) the identity of the posted worker; 
(b) his position and the nature of the tasks attributed to him; 
(c) the contact details of the recipient; 
(d) the place of posting; 
(e) the start and end dates for the posting; 
(f) the employment and working conditions applied to the posted worker;  
 
In the circumstances referred to in paragraph 1, the Member State of origin shall assist the Member State of 
posting to ensure compliance with the employment and working conditions applicable under Directive 96/71/EC 
and shall , on its own initiative, communicate to the Member State of posting the information specified in the first 
subparagraph where the Member State of origin is aware of specific facts which indicate possible irregularities 
on the part of the provider in relation to employment and working conditions.   
 
According to Article 24, paragraph 2, the Member State of origin has to make sure that the 
service provider is able to communicate specific information to both the state of origin and the 
host state within two years of the end of the posting. Furthermore, the Member State of origin 
has to assist the host Member State to ensure compliance with the conditions under Directive 
96/71/EC and it has to exchange this information with the host Member State when it is 
suspicious of irregularities on the part of the provider regarding employment and working 
conditions.  
 
In its explanatory note, the Commission clarifies that this provision is perfectly in line with 
the Court's reasoning in Arblade because it reinforces the administrative cooperation between 
states.161 However, the draft does not include suff icient guarantees in order to create an 
effective system or at least strengthen administrative cooperation.  
 
The draft does not specify how and when the Member State of origin is going to ensure 
communication of the specific information. Neither does the draft oblige the service provider 
or his workers to be able to present the documents mentioned in Article 24, paragraph 2, 
sentence 1. The current wordings of the provision are too vague and general.  
 
Regarding the documents li sted under point (f), some have argued that it is important to make 
sure that it would include the documents regarding the actually granted employment and 
working conditions, such as the working contract, time sheets, documents regarding wage. A 
mere theoretical obligation to submit the applicable legal provisions and collective 
agreements would not be suff icient to guarantee effective inspections.162 An amendment of 
the text of point (f) could clarify the scope of the obligation.   
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Another important issue is that control by the inspection services of the host state relates to 
working conditions in the host state. However, Article 24 implies that, where a country of 
origin is suspicious of irregularities on the part of the provider, it will make its assessment and 
communicate information on the basis of employment and working conditions in the country 
of origin. The text of the draft does not guarantee that the information will relate to the 
conditions applicable in the host state.  
 
Finally, it does not clearly follow from the wordings of Article 24 on posting of workers that 
it does not apply anymore if the posting of workers exceeds a certain time limit and if, as a 
consequence, it is not a temporary service provision anymore. In this case, the employer wil l 
have to comply with labour law provisions of the host state to the same extent as any 
employer established on its territory.  
 
Even though the Commission has clarified that the provisions of Article 24 are 
complementary to Directive 96/71/EC, the new rules on communication between states lack 
specific guarantees as to eff iciency, which is li kely to render inspection conducted by the host 
state on the basis of Directive 96/71/EC inoperative.  
 
 
3. Case-by-Case Derogations (Article 19)  
 
 
Article 19 ± Case-by-case derogations from the country of origin principle  
 
1. By way of derogation from Article 16, and in exceptional circumstances only, a Member State may in respect 
of a provider established in another Member State take measures relating to any of the following: 
 
(a) the safety of services, including aspects related to public health; 
 
(b) the exercise of a health profession; 
 
(c) the protection of public policy, notably aspects related to the protection of minors.  
 
2. The measures provided for in paragraph 1 may be taken only if the mutual assistance procedure laid down in 
Article 37 is complied with and all the following conditions are fulfill ed:  
 
(a) the national provisions in accordance with which the measure is taken have not been subject to Community 
harmonisation in the fields referred to in paragraph 1; 
 
(b) the measures provide for a higher level of protection of the recipient than would be the case in a measure 
taken by the Member State of origin in accordance with its national provisions; 
 
(c) the Member State of origin has not taken any measures or has taken measures which are insufficient as 
compared with those referred to in Article 37(2); 
 
(d) the measures are proportionate. 
 
As mentioned above, the list of grounds that justify case-by-case derogations from the country 
of origin principle is more restrictive than the list of `rule of reason' exceptions recognised by 
the European Court. One could consider including in the draft other overriding reasons of 
public interest, such as the protection of workers, including the social protection.   
 
The derogation from the country of origin principle only applies on a case-by-case basis and 
in exceptional circumstances. According to the Commission, relying upon this derogation 
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should be reduced to a strict minimum: only in the absence of harmonisation at Community 
level and not in areas where other Directives exclude any derogation from the free movement 
of services.163  
 
Moreover, the host Member State has to follow the strict mutual assistance procedure set out 
in Article 37: it will notify the Commission and the Member State of Origin of its intention to 
take derogatory measures and justify them before any allegation of infringement of 
Community law.  
 
It is unclear how this procedure will affect national policies governing labour market services. 
Taking into the fact that the Commission intends to restrict the use of this procedure to 
exceptional circumstances, the provision is not likely to form an appropriate legal basis upon 
which national authorities can rely to justify national permit schemes governing job 
placement agencies.  
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V. WELFARE SERVICES & (NON-MEDICAL) CARE SERVICES  
 
 
A. Scope  
 
 
The Draft Services Directive covers a wide range of economic activities that are provided for 
remuneration. In the preamble, the Commission refers to ̀ household support services, such as 
help for the elderly', 164 but other welfare services could also fall within the ambit of the draft. 
 
As in the case of health care services, services of welfare care should be excluded from the 
scope of the draft: welfare services could not be assimilated with notions that ignore its 
specific characteristics.165 They refer to the three party model (patient, welfare care provider 
and payer), to the information asymmetry between patients and care provider and the fact that 
they are financed by public funding. Furthermore, they suggest that national authorities 
should continue to be entitled to regulate these services in order to ensure quali ty, 
affordabili ty and access to these services.166  
 
It is true that the European Court has already assessed the compatibili ty of national legislation 
governing the access to a social welfare system with the EC Treaty provisions governing the 
free movement of services.167 But at the same time, it stressed that Member States retain their 
independence to organise their social security systems,168 which includes the organisation of 
social welfare systems.169  
 
According to the preamble of the draft, activities performed, for no consideration, by the State 
in fulfilment of its social, cultural, educational and legal obligations are excluded from the 
scope of Article 50 EC and therefore from the scope of this Directive.170 Even though the 
Commission vaguely refers to the social responsibili ty of the state, it does not clearly mention 
the organisation of a social welfare system; Article 2 of the draft excludes it neither.  
 
As we pointed out before, the Commission should not only take into the consideration the 
European Court's rulings but also its own engagements in Community initiatives, such as the 
process of consultation on a European Statute on services of general interest. In its White 
Paper on services of general interest, the Commission is expressly supporting the view `that 
the personal nature of many social and health services lead to requirements that are 
significantly different from the network industries.' 171 Furthermore, it adopts the full 
recognition of the general interest in social and health services as the basis for a coherent 
policy. It schedules an approach to identify and recognise the typical features of social and 
health services of general interest and it offers to facilit ate further cooperation between 
Member States on health services and health care.172 
 
It is highly questionable whether including welfare services in such a horizontal directive on 
the internal market of services corresponds to the declarations made by the Commission in its 
White Paper. Even though the Commission says that the draft is not forcing Member States to 
open services of general interest to competition,173 it imposes a heavy burden on national 
authorities to screen their regulations governing the access to and the exercise of welfare 
services on their territory.  
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Welfare services require a specific approach in a separate Community instrument and these 
services should be excluded from the horizontal measures of the Draft Services Directive.  
 
Excluding of welfare services from the Draft Services Directive would bring it closer to the 
engagements of the Commission in its White Paper. In order to exclude these services, the 
text of the Draft Services Directive has to be modified. Welfare services could be 
incorporated as an excluded activity under Article 2. As we already pointed out regarding 
health services, there are different ways to define these services: one option is to include an 
exhaustive description of welfare services. Another option is to exclude these services in so 
far they are delivered within a system based on the principle of national solidarity in that it is 
partly or completely funded from social security contributions and other State funding.  
 
The exclusion of these services would imply that they escape the horizontal measures of the 
draft on the establishment of service providers and the provision of services, but, at the same 
time, they would still be subject to the EC Treaty provisions on the free movement of services 
and to their interpretation by the European Court.  
 
 
B. Freedom of Establishment  
 
 
National regulations governing the access to and the exercise of welfare services on the 
national territory will have to assessed in the light of the rules on authorisations schemes 
(Articles 9-13) and the prohibited requirements and the requirements to be evaluated (Articles 
14-15).  
 
Regarding welfare services, most of the Member States only know the distinction between 
public and private sector. Some States, such as Belgium, have a more complex system of 
delivering welfare services. For instance, the Flemish system of welfare care is organised 
either by non-profit organisations that receive subsidies either by the state itself. In Flanders, 
there are only a few commercial actors (f.i. private day-care centres, private old people's 
homes). In the day care sector, commercial actors are excluded from government funding. 
Nevertheless, private day-care centres can provide services in the same way as the subsidized 
centres do. In special youth care and assistance to disabled persons, there are no commercial 
actors.  
 
In order to safeguard affordabili ty, quali ty and access to welfare services, the Flemish 
authorities rely upon an extensive set of permit, subsidy and quali ty requirements. According 
to Article 9, paragraph 2 of the Draft Services Directive, all these requirements will have to be 
screened and mutually evaluated against the criteria of non-discrimination, necessity and 
proportionali ty.174 Given the fact that most Member States only make the distinction between 
public and private sector, it is uncertain whether they will survive this screening test.  
 
National and regional requirements vary depending on whether or not initiatives are 
subsidized.175 Regarding non-subsidized initiatives, the question is to what extent Flemish 
authorities can continue to make initiatives subject to requirements. Can they for instance 
make tax deduction for costs of day-care subject to conditions relating to supervision by an 
off icial institution?176  
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Regarding subsidized initiatives, the question arises whether restrictions have to be li fted in 
order to allow private actors to have access to these initiatives. Indeed, the provisions on the 
freedom of establishment threaten the current national subsidy requirements. Even though the 
Commission says that the draft is not forcing Member States to open services of general 
interest to competition,177 it obliges national authorities to screen their subsidy regulations 
governing welfare services, which could lead to opening the delivery of welfare services to 
free competition between private actors.  
 
The European Court has been reluctant to turn this threat into reali ty. In the Sodemare case, a 
profit making company established in Luxembourg wanted to run old people's homes in Italy 
and argued that it could benefit from the same reimbursements from Italian authorities as non-
profit organisations. The Court stated that, in order to achieve the social objectives of its 
social assistance system, a state was entitled to limit the scope of contracting to non-profit 
making private operators.178 Even though the Court has recognised the power of national 
authorities to organise a social welfare services on this particular occasion, it remains 
uncertain whether all national subsidy requirements wil l be able to pass the screening test of 
non-discrimination, necessity and proportionali ty included in the Draft Services Directive.  
 
Other sets of permit requirements that will be submitted to peer review process are the rules 
relating to health inspections of employees. In Belgium for instance, the Law on Well -Being 
at Work entitles medical inspection sections of internal or external ªprevention and protection 
at workº services (within companies) to perform medical inspections. The regional authorities 
have established a system of permits for medical inspection sections. Permits can be granted 
for a specific company, for a specific region (province, Flanders), but not for the entire 
Belgian territory.  
 
Today, only non-profit organisations can operate as an external service. In accordance with 
Article 15 of the Draft Services Directive, this requirement will have to be evaluated against 
the principles of non-discrimination, necessity and proportionali ty. The same applies to many 
of the permit requirements for these non-profit organisations:179  
 

- Restricting the social objective of non-profit organisations to managing the external 
service; 

- External services cannot have any interest in companies in which they perform 
inspections; 

- Subcontracting or contracting out is prohibited;  
- Medical inspection sections cannot be a legal person; 
- Medical inspection has to be managed by a prevention adviser who meets the 

requirements set out in the Royal Decree on external services; 
- Spending of the income of services is regulated; 
- Fixed minimum tariff ; 
- Requirements fixing a minimum number of employees; 
- Quali ty requirements (ISO 9001 in 2006); 
- Conditions relating to organisation and equipment of services; 
- Requiring prevention advisers to have specific quali fications; 
- Management by a doctor-director;  

 
Finally, national regulations governing the exercise of specific types of welfare care services 
will have to be made subject to a similar evaluation. Some governments in Europe, such as 
the Flemish government, provide for a specific social insurance regime to cover the costs of 
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daily care that is needed for people that have a reduced capacity to take care for themselves. A 
typical feature of this care insurance system is that it intends to cover the costs of non-medical 
care. Provided that they comply with a series of minimum criteria, commercial companies can 
be responsible for the organisation of care insurance.180 Moreover, care services can be 
delivered by non-professional providers (volunteer aid)181 or by professional providers. The 
evaluation will apply to the minimum requirements imposed upon companies organising care 
insurance as well as on professional care providers.  
 
 
C. Freedom to Provide Services  
 
 
1. Country of Origin Principle (Article 16) 
 
 
Regarding the country of origin principle, some have expressed their concerns about the 
quali ty of services offered by certain care providers established in another Member State. 
They would not have to comply with national quali ty requirements applicable to providers 
established in the Member State in which care is provided.182 Maintaining national rules on 
quali ty requirements is justified by the need to prevent unfair competition between care 
providers established on national territory and providers established in another Member State.  
 
The Member State in which the provider of welfare services is established will also be 
responsible for supervising the services delivered by him in another Member State. This 
principle has to be read together with the provisions on mutual assistance between Member 
States (Article 35-6), on quali ty of services (Article 26-33) and with measures on self-
regulation among service providers themselves (behaviour codes) (Article 39). As we already 
pointed regarding other services, the provisions on supervision by this Member State and 
mutual assistance between Member States are drafted in very vague wordings. The text does 
not ensure that the country of origin will monitor the activities performed by the companies 
established in another Member State, which is necessary to set up an effective system of 
supervision and mutual assistance.  
 
Finally, it is not sure whether the public authorities of the Member State in which the provider 
of welfare services is established are motivated to control welfare services regarding 
inhabitants of another Member State and whether they are legitimatised to do so. Furthermore, 
as with health services, one could wonder whether the country of origin has to be held 
accountable for the behaviour of providers of welfare services established on their national 
territory regarding citizens of another Member State.  
 
 
2. Derogations  
 
 
Articles 17 – General Derogations from the country of origin principle   
 
Article 16 shall not apply to the following: 
 
(17) specific requirements of the Member State to which the provider moves, that are directly linked to the 
particular characteristics of the place where the service is provided and with which compliance is indispensable 
for reasons of public policy or public security or for the protection of public health or the environment;  
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Article 17, paragraph 17 provides a general exception to the country of origin principle in 
case of public health. However it is restricted to specific requirements that are directly linked 
to the particular characteristics of the place where the service is provided. It remains uncertain 
whether this exception also covers institutions that deliver welfare services, such as homes for 
the elderly. Regarding health inspections at work, it is equally uncertain whether this 
derogation allows the host Member State to impose requirements upon medical inspection 
sections of companies that are established in another Member State.  
 
 
3. Assumption of Health Care Costs (Article 23)  
 
 
Article 4 ± Definitions 
 
(10) ª ªhospital careº means medical care which can be provided only within a medical infrastructure and 
which normally requires the accommodation therein of the person receiving the care, the name, organisation 
and financing of that infrastructure being irrelevant for the purposes of classifying such care as hospital care.º  
 
Article 23 of the Draft Services Directive intends to codify specific rules on the 
reimbursement of costs to patients for health care enjoyed in another Member State. In 
accordance with the European Court's rulings, it makes a distinction between assumption of 
hospital care and non-hospital care. In its definition of hospital care, the Commission 
specifically refers to medical care. It is uncertain whether Article 23 also applies to costs 
relating to care services that are quali fied as non-medical services in the national sphere. The 
Flemish care insurance for instance is said to cover the costs of non-medical care. It is not 
clear whether the national distinction between medical and non-medical care coincides with 
the distinction included in the draft.  
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VI . TRANSPORT SERVICES /TAXI SERVICES /PORT SERVICES  
 
 
A. Scope  
 
 
Article 2 ± Scope  
 
2. ªThis Directive shall not a pply to the following activities:º  
 
ª(c) transport services to the extent that they are governed by other Community instruments the legal basis of 
which is Article 71 or Article 80(2) of the Treaty.º  
 
According to Article 2, paragraph 2, transport services are excluded from the scope of the 
Draft Services Directive. However, they are only exempt from its provisions to the extent that 
they are ruled by Community instruments based on Article 71 and Article 80 (2) EC (common 
transport policy).  
 
The Commission clarifies that it only intends to cover specific transport services that fall out 
of the scope of common transport policy provisions, such as cash-in-transit (i.e. transport of 
cash) and transport of deceased persons.183 However, these are not the only services that fall 
out of the scope of common transport policy. The following activities will be subject to the 
directive:  
 

- Transport services carrying a maximum weight of 3,5 tons: courier services, taxi 
services  

- National passenger transport services by train  
- Regional and local public transport services 
- Port services  

 
According to the European Court, emergency transport services and patient transport services 
by medical aid organisations can be quali fied as economic activities for the purposes of 
application of competition rules.184 Given the current wordings of Article 2, paragraph 2, 
these services also fall under the scope of the draft, even though the Commission claims that 
they are excluded.185  
 
In an explanatory note, the Commission clarified that port services would be excluded from 
the scope of the draft, but it does not appear from the text of the draft.186 The directive will not 
apply to dock workers as such, but the following port services would fall within the scope of 
the draft:187  
 

- Management of port sites, providing harbour infrastructure;  
- Technical and nautical services (such as piloting services and fastening/releasing 

services)  
- Treatment of goods and services delivered to passengers  
- Other services like drinking-water distribution, bunkering, waste management, 

shipping agency and dispatching.  
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Finally, it is clear that taxi services are also economic activities provided for a consideration. 
As a consequence, they will fall within the scope of this Directive even though an explanatory 
note of the Commission claims that it would exclude urban transport.188  
 
In order to bring legal certainty as to which transport services fall within the scope of the 
draft, it is clear that the text of Article 2 needs to be modified, for instance by adding new 
paragraphs.  
 
 
B. Freedom of Establishment  
 
 
Various national regulations governing the access to and the exercise of specific transport 
services, such as taxi services and port services, will have to comply with the rules on 
authorisation schemes (Articles 9-13) and the prohibited requirements and the requirements to 
be evaluated (Articles 14-15).  
 
Regarding port services, national off icials argue that the conditions of the Draft Services 
Directive do not take into account the specific factual and legal features of the port industry, 
such as ports.189 They are of the opinion that the draft should clearly exclude port services 
from its scope because it does not contain suff icient safeguards to take into account these 
specific features.  
 
The term `authorisation scheme' in Article 4, paragraph 6 for instance clearly refers to a 
formal or an implied decision from a competent authority. It is uncertain whether it also 
covers contracts between port authorities and port undertakings (such as domain concessions 
and concessions of public service).190 In order to clarify the exact interpretation of this notion, 
the text of the draft should be amended. In the event that these contracts fall within the scope 
of the draft, all national regulatory schemes governing the exercise of port services will have 
to comply with the rules on administrative simpli fication and authorisations schemes. 
Furthermore, Member States will have to cancel prohibited requirements enlisted in Article 14 
from their national port regulations. Article 14 (5) for instance prohibits the competent 
authority to apply an economic test on a case-by-case basis before granting an authorisation. It 
would imply that national and regional port authorities will not have the possibili ty anymore 
to take into account the economic needs of the development of their ports.191  
 
In many countries, taxi services are subject to national permit requirements on quali ty, 
viabili ty, profitabili ty, solvabili ty and professional skill s. Many national professional 
federations argue that they also have to be excluded from the scope of the draft because taxi 
services are local activities of public use. However, under the current version of the draft, they 
will be made subject to the establishment requirements of the draft.  
 
 
C. Freedom to Provide Services  
 
 
The country of origin principle implies that undertakings established in a Member State are 
entitled to provide cross-border services without having to comply with national regulations 
of the host State in which they deliver services. The national provisions relate to the access to 
and the exercise of a service activity, such as the behaviour of the provider, the quali ty or the 
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content of the service, advertising contracts and the provider's liabilit y. Many transport 
off icials argue that the description of the scope of the country of origin is too vague: it would 
not allow assessing the impact on specific industry regulations, such as port regulations. For 
instance, it is unclear whether Member States can continue to impose conditions as to 
quali fication of staff , such as licence conditions for pilots in ports. At the same time, the 
country of origin is also said to generate the necessary problems of application and control.  
 
Many fear that the country of origin could endanger security, efficiency, productivity and 
social stabili ty in national/regional ports.192 They particularly refer to its potential impact on 
the protection of port work. In Belgium for instance, the law of 8 June 1972 organises dock 
work.  Article 1 of this Law states that dock work in port areas can only be performed by 
recognised dockers. According to the European Court, Belgian port workers have to be 
considered as individuals, not as an undertaking, a group or an association. They are workers, 
not self-employed.193 It implies that dockworkers are not directly affected by the draft, but 
only through requirements imposed upon undertakings employing them.  
 
Member States hosting transport services, such as taxi and port services, could rely upon the 
general derogations included in Article 17 of the Draft Services Directive. According Article 
17 (17) for instance, the country of origin principle shall not apply to specific requirements 
that are directly linked to the particular characteristics of the place where the service is 
provided and with which compliance is indispensable for reasons of public policy or public 
security or for the protection of public health or the environment shall not apply. In the 
preamble of the draft, the Commission only refers to occupying or using the public highway, 
the organisation of public events or the safety of building sites.194 But national port authorities 
point out that this provision could cover national provisions on conditions regarding safety, 
security and environmental protection of port areas. Here again, it is strongly advisable that 
the text would be amended in order to clarify the reach of this derogatory provision.   
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VII . SURVEILL ANCE/ SECURITY SERVICES  
 
 
A. Scope  
 
 
Given the very broad definition of the notion of service, it is clear that security services 
performed by private undertakings also fall within the scope of the Draft Services Directive. 
These services are not expressly excluded from its scope and the Commission has clarified 
that they are covered by the concept of service.195 On several occasions, the European Court 
has already examined national regulations on private security activities in the light of the 
provisions of the free movement of services.196    
 
The Draft Services Directive does not apply to those activities that are directly and 
specifically connected with the exercise of off icial authority in the sense of Article 45 and 55 
EC.197 According the European Court, activities of security firms, security systems firms and 
internal security services do not fall under Article 45, they merely make a contribution to the 
maintenance of public security.198  
 
 
B. Freedom of Establishment  
 
 
Many national regulations on private security activities require security firms to dispose of a 
prior authorisation before they can exercise their activities on the national territory. These 
regulations intend to guarantee high quali ty standards of security firms operating on the 
national territory and a high level of professionalism among the staff employed by these 
firms. National authorities will have to bring their authorisation schemes into line with the 
establishment requirements included in Article 9 to 15 of the Draft Services Directive.  
 
Several national regulations have already been found contrary to the EC Treaty provisions on 
the free movement of services. Regarding the Spanish regulation, the European Court held 
that the following requirements could not be justified on the grounds of public policy, public 
security or public health: the requirement that security companies had to be constituted in 
Spain, the requirement that directors and managers should reside in Spain and the requirement 
that security staff had to possess Spanish nationali ty.199 It also clarified that the residence 
requirements could not be justified by the impossibili ty for Spanish authorities to monitor 
effectively the activities of these undertakings. Checks could still be carried out and penalties 
could still be imposed regardless of the exact place of residence of its directors. Payment of 
penalties could also be secured by a guarantee to be provided in advance.200  
 
Similarly, several requirements of the Belgian regulation governing private security activities 
have been found contrary to the EC Treaty provisions on the free movement of services:201 the 
requirement that security undertakings had to have their place of business in Belgium, the 
requirement that the management and staff of these undertakings had to have their permanent 
or habitual residence in Belgium and the requirement that each member of personnel had to 
carry an identification card.  
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The European Court stresses that a restriction to the freedom to provide services can only be 
justified by public interest and applied to all persons and undertakings operating in the 
territory of the Member State where the service is provided, in so far as that interest is not 
safeguarded by the rules to which the provider of such a service is subject in the Member 
State where he is established.202 By requiring all undertakings to fulfil the same conditions for 
obtaining prior authorisation or approval, the Belgian legislation had made it impossible to 
take into account obligations to which the person providing the service is already subject in 
the Member State in which he is established.  
 
The requirement that national regulations have to take into account the obligations to which 
the person providing the service is already subject in the Member State in which he is 
established is also included in Article 10, paragraph 3 of the Draft Services Directive.  
 
Following the Court's judgment, the Belgian law on security firms was modified by the Law 
of 9 June 1999: it abolished the requirement of having its place of business on national 
territory as well as the residence requirement for staff and it introduced requirements of 
establishment and residence in a country of the European Union. The Court did not condemn 
the national system of prior authorisation as such; the system remains into place in the new 
Belgian Law of 7 May 2004 on private security.203 Furthermore, under the new law, staff is 
still required to carry a identification card. However, in order to be granted such a card, 
members of staff that do not have their residence in Belgium, have to comply at least with 
conditions that offer equivalent safeguards to the ones applying to members residing in 
Belgium.  
 
National regulations maintaining prior authorisation schemes will have to be screened in 
accordance with Article 9 and comply with the requirements of Article 14 and 15. It is true 
that many requirements will presumably comply with the conditions of non-discrimination, 
necessity and proportionali ty, but so far, there is legal uncertainty as to the outcome of this 
screening test.  
 
At the same time, one should remember that the prohibited requirements of Article 14 do not 
only require abolishing any discrimination based on nationali ty and residence. It also 
comprises non-discriminating measures restricting the cross-border provision of services. 
Furthermore, representatives of surveill ance services have argued that certain requirements 
should be quali fied as requirements to be evaluated (Article 15) rather than prohibited 
requirements (Article 14). According to Article 14(7) for instance, Member States are 
prohibited to impose the obligation to provide or participate in a financial guarantee or to take 
out insurance from a service-provider or body established in their territory, whereas it could 
be argued that this obligation is justified to protect workers and to guarantee that a service 
provider is fulfilli ng his financial obligations.204  
 
 
C. Freedom to Provide Services  
 
 
National prior authorisation schemes on private security services are likely to be sidelined by 
the country of origin principle. According to this principle, security undertakings established 
in one Member State are entitled to provide services in another Member State without having 
to comply with any additional conditions of this State.  
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Given the lack of harmonisation at the EU level, representatives of surveill ances undertakings 
regret the fact that the Draft Services Directive does not expressly include the condition of 
mutual recognition according to which so called equivalent authorisations are automatically 
recognised in other Member States.205  
 
The Draft Services Directive contains a series of derogations to the country of origin 
principle. As mentioned above, the Host Member State can follow the mutual assistance 
procedure in order to justify case-by-case derogations (Article 19). Additionally, the principle 
does not apply to cash-in-transit services during a transitional period (Article 18, par 1(a)). It 
will apply as soon as the matter is harmonised and, in any event, after 1 January 2010. Within 
one year after the entry of force of the directive, the Commission will have to assess whether 
it should take the initiative for harmonising rules on the exercise of cash-in-transit services.  
 
In various states, such as Belgium, national regulations governing the delivery of cash-in-
transit services include specific guarantees to protect public security, such as fixing the 
number of security personnel of transports, the arms on board of the vehicle, the use of 
secured boxes. The draft does not provide any guarantees that the cash-in-transit services will 
be harmonised. It implies that the country of origin principle will apply to these services after 
1 January 2010 in the absence of any harmonisation, which would endanger national 
regulations designed to safeguard public security on the national territory.  
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VI I I . CONCLUSIONS  
 
 
The Draft Services Directive essentially intends to eliminate the barriers to the free movement 
of services and guarantee providers, particularly SMEs, and recipients legal certainty 
necessary for the free provision of services between Member States. The study shows that the 
current draft is li kely to create legal uncertainty for both the providers and recipients of 
services, unless it takes into account the following observations.  
 
- SCOPE OF THE DRAFT. The scope of the Draft Services Directive is very broad. It applies to 
services supplied by providers established in a Member State. The notion of `service' includes 
any self-employed activity, as referred to in Article 50 EC, consisting in the provision of a 
service for consideration. The provisions of this horizontal draft do not take into account 
typical features of certain services, such as health care services, welfare services and labour 
market services. They could to lead to the deregulation of national markets governed by 
national provisions including quali ty and subsidy requirements without any form of 
harmonisation and coordination. For instance, the text of the draft does not contain suff icient 
guarantees that it will safeguard the right to manage social security systems, such as health 
care systems and social welfare systems. Excluding these services from the draft would 
certainly bring it closer to the engagements of the Commission in its White Paper on services 
of general interest.  
 
Transport services are exempt from the draft to the extent that are governed by common 
transport policy. The Commission has clarified that it only intends to cover specific transport 
services, but according to the text of the Draft Services Directive, it still covers a wide range 
of transport activities such as transport services carrying a maximum weight of 3,5 tons, 
national passenger transport by train, regional and local public transport and port services.  
 
- RELATIONSHIP WITH OTHER COMMUNITY INITIATIVES. There is a lack of coordination 
between the Draft Services Directive and other Community initiatives. On the one hand, the 
draft partly covers and conflicts with the provisions of existing Community instruments, such 
as Directive 96/71/EC on the posting of workers and EEC Regulation 1408/71 on the 
application of social security schemes. On the other hand, it anticipates a number of 
forthcoming Community initiatives, such as the high level reflection process on patient 
mobili ty and health care developments in the European Union, the Commission's White Paper 
on services of general interest, the Commission's communication on the proposal for a 
Directive on the recognition of professional quali fications, the proposal for Directive on 
working conditions of temporary workers, the Green Paper on the conversion of Rome I 
Convention into a Community instrument and the Rome II Draft Regulation establishing rules 
on conflict of laws as regards contractual and non-contractual obligations respectively.  
 
- COUNTRY OF ORIGIN PRINCIPLE AND MINIMUM HARMONISATION. The application of the 
country of origin principle implies that a service provider will be no longer subject to the host 
state's regulations governing access to and exercise of service and its supervisory measures.  
This study argues that the provisions of the draft do not establish a suff icient level of mutual 
confidence between Member States, which is necessary for the application of the country of 
origin principle. It suggest that further harmonisation at the EU level is needed in the field of 
minimum quali ty norms, protection of public order, minimum vocational training and 
professional quali fication requirements and supervisory mechanisms.  
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Further harmonisation also plays an important role in the light of the derogations to the 
country of origin principle. Regarding case-by-case derogations for instance, the draft 
substantially limits the grounds on the basis of which a Member State can take measures 
relating to a provider established in another Member State and introduces a mutual assistance 
procedure for exceptional circumstances. Under Community law, a Community measure 
governing a specific matter becomes the only framework of judicial review provided that it 
deals with the matter exhaustively. The draft does not contain a suff icient level of 
harmonisation in order to replace the EC treaty provisions: it incorporates the fundamental 
principle of free movement of services but, at the same time, it reduces the scope of the 
grounds of `rule of reason' exceptions. Without any further harmonisation at the EU level, 
there is a legal tension between Draft Services Directive and the EC treaty provisions on the 
free movement of services.  
 
- POSTING OF WORKERS. According to Article 17 (5) of the draft, the country of origin 
principle does not apply to matters covered by Directive 97/71/EC. The draft confirms the 
responsibili ty of the host Member State to conduct inspections and to enforce the employment 
and working conditions applicable under Directive 96/71/EC. But at the same time, it 
prohibits from making service providers subject to obligations such as to obtain an 
authorisation and a registration, to make a declaration and to hold and keep employment 
documents in its territory. Furthermore, it introduces a system of communication and 
assistance which lacks suff icient guarantees to set up an effective and eff icient system of 
administrative cooperation between Member States. The Draft Services Directive is li kely to 
render the inspection conducted by the host Member State on the basis of Directive 96/71/EC 
inoperative.  
 
- RECOGNITION OF REGIONS' COMPETENCES. In many Member States, such as Germany, Spain, 
Austria, United Kingdom and Belgium, constitutions empower regions to take legislative 
measures in areas of activities that are covered by the Draft Services Directive. The Draft 
Services Directive dealing with these barriers simply ignores the regional policy level. The 
text of the draft does no longer allow regions to issue permits that are only applicable in their 
own region. Furthermore, the provisions of the draft do not clarify that Member States can 
organise administrative simpli fication measures, such as the single points of contact, in 
accordance with their form of government (i.e. federal state).  
 
Including these observations in the provisions of the Draft Services is of crucial importance to 
transform it into a balanced Community instrument. It will support increasing cross-border 
trade in services and stimulate economic growth and sustainable jobs, but at the same time it 
will respect the regulatory competences of Member States in areas such as health, welfare and 
culture and not endanger public health, public security, enforcement of host state working 
conditions and consumer protection standards within the European Union.     
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